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NOTES OF THE WEER 








pustice of the Peace ! 


False Pretences or “ Puffery ” 


During a broadcast discussion about 
crime, Professor Glanville Williams 
referred to the difficulty of drawing the 
line between “ puffery” and fraud. 
That line has sometimes to be drawn 
by magistrates when deciding whether 
a charge of obtaining property by 
false pretences with intent to defraud 
is made out. 


The Banbury Advertiser recently re- 
ported a case in which a masseur was 
convicted of obtaining half-a-crown 
from a woman by a false pretence. It 
was stated that the defendant addressed 
a crowd in a market-place, offering for 
sale pads which he said would cure 
arthritis, bunions, corns and giddiness. 
These pads, he was said to have stated, 
came alive when put into water. Evi- 
dence for the prosecution was given 
that the pads were made of non-porous 
crepe rubber, and that the contents 
were wood, tissue paper, and vegetable 
matter including wheat husk and 
starch. A woman asked if the pad 
would cure her mother’s bunions and 
arthritis, and, it was stated, was told by 
the defendant that it would, whereupon 
she purchased cne. 


The defendant denied that he said 
the pads would cure, and maintained 
that he said only that they would 
relieve the pain. He relied on the use 
of the pads for massage, which would 
give relief. The magistrates imposed a 
fine of £50. 


A remarkable feature of the case was 
that the defendant, who was legally 
represented, was able to call a witness 
who testified to the benefit he had 
received from the use of the pads. 
Without doubt such evidence was given 
in good faith. Faith was probably the 
secret of the relief, and we all know 
how much can be achieved in this way. 
The man who tells us that he has got 
rid of his rheumatism by wearing an E 
string round his waist next his skin, 
night and day, and the other who has 
never had cramp in his legs since he 
had a string of corks in his bed, but 
who had it again when one night he 
left them out, are sincere in their 
belief, though they cannot offer any 
rational explanation of the preventive 


property of a violin string or of corks. 
So, in a sense, the man who sells a 
nostrum and persuades his customer 
that he has effected a cure, is a bene- 
factor. If, however, he goes beyond 
mere exaggeration and makes false 
Statements intending to defraud his 
customers, he will find himself in the 
clutches of the criminal law. 


Prosecutor Absent : Case Dismissed 

Section 16 (1) of the Magistrates’ 
Courts Act, 1952, provides that where 
at the time and place appointed for the 
trial of an information the accused 
appears or is brought before the court 
and the prosecutor does not appear the 
court may dismiss the information, or, 
if evidence has been received on a 
previous occasion, proceed in the 
absence of the prosecutor. 


Subsection (2) makes it clear that the 
wording of subs. (1) does not deprive 
the court of its general power, under 
s. 14 (1) of the Act, “at any time, 
whether before or after beginning to 
try an information, to adjourn the 
trial.” 

A report in the Surrey Comet of 
October 25 deals with a case in which 
a defendant appeared, with his advo- 
cate, to answer a summons for inter- 
rupting the free passage of the highway 
by opening his car door while a motor- 
cyclist was passing. A police officer in 
court asked for an adjournment of the 
hearing because the policeman in the 
case was on the sick list. Inquiries by 
the court disclosed that he had been 
sick for about a week, but that by an 
oversight the defendant had not been 
notified that an adjournment would be 
asked for. The chairman of the bench 
announced “ These things should not 
be overlooked. Because of the absence 
of the police officer who is prosecuting 
this case the court has decided to dis- 
miss this summons.” 

There is no question that the court 
was entitled to act literally upon the 
wording of s. 16 (1); they could, of 
course, have adjourned the hearing to 
a later date. It is, perhaps, unfortun- 
ate that s. 6 of the Costs in Criminal 
Cases Act, 1952, makes no provision 
for giving a magistrates’ court any dis- 
cretion, when convicting a defendant, 
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to make an order for the payment to 
him by the prosecutor of costs incurred 
by him through the fault of the prose- 
cutor. One sometimes hears a defend- 
ing advocate ask, when a case has to 
be adjourned because the prosecutor 
has failed to bring a necessary witness, 
whether the court will allow the 
defendant his costs for the lost day. 
The court can only reply that the 
question of costs must be decided when 
the case is determined, and that if the 
defendant is then convicted they can 
reduce any costs to the prosecutor 
which they would otherwise have 
allowed, or even allow no costs at all, 
but that they cannot award costs to a 
convicted defendant. If, of course, the 
defendant is not convicted he can be 
allowed costs which take into account 
the “lost” day. 


In the case to which we have referred 
it may well be that had the court been 
able in any event to allow the defen- 
dant his costs for the lost day they 
would have adjourned the hearing of 
the case instead of dismissing it without 
any hearing of the case on its merits. 


Without Due Consideration 


In the Bedfordshire Times of Octo- 
ber 17, 1958, there is a short report of 
a case in which a motorist was con- 
victed of driving without reasonable 
consideration for other persons using 
the road. He was fined £10 and ordered 
to pay costs. 


The facts as reported were that hav- 
ing attended a regatta the defendant 
was in a hurry to get away afterwards 
and he “ shunted his car backwards and 
forwards, damaging the car next to it, 
in an effort to get his car out of the 
line of parked cars on the Embank- 
ment.” We infer from this that there 
was no one in the other cars concerned. 


The report does not give any details 
of the defence put forward. There is 
a statement that the defendant pleaded 
“not guilty,” but no more. We wonder 
if it was argued in the case that the 
part of s. 12 of the Road Traffic Act, 
1930, which was chosen was not appro- 
priate to the facts of the case, because 
there was no one then using the road 
(within the meaning of s. 12) to whom 
he failed to show reasonable considera- 
tion. In other words, can you fail to 
show reasonable consideration for 
someone who is not present at the time 
in question ? 

It would seem on the facts stated that 
the defendant could have been charged 
with wilfully damaging the other 


vehicle, and we should have thought 
that it would have been difficult to 
meet a charge of driving without due 
care and attention. Deliberately to 
drive so that another vehicle is dam- 
aged seems to be driving without the 
care which every driver is required to 
exercise, and the fact that the driver is 
paying attention to what he is doing 
and doing it deliberately does not, we 
should say, enable him to claim that he 
is driving with due care and attention. 


We do not suggest that the question 
of driving without reasonable consid- 
eration which we have raised is clear, 
but we think that it is a point of inter- 
est worthy of reasonable consideration. 


Another Warning to Young Criminals 


The Court of Criminal Appeal dis- 
missed, on October 27, applications to 
the Court for leave to appeal against 
sentence, by three men, aged 19, 21 
and 22 respectively, who had been 
sentenced to seven years’ imprisonment 
for an attempted bank robbery and 
causing grievous bodily harm. The 
victim of the assault was so injured 
that he had to have 67 stitches. 


The Lord Chief Justice commented 
on the fact that the youngest of the 
three, who had apparently planned the 
robbery, seemed surprised that he 
should receive such a_ sentence, or 
indeed any sentence of imprisonment. 
It was time that young men who com- 
mitted such offences realized that they 
would receive very serious sentences. 
But for their age these applicants would 
have received even longer sentences. 


It may be a painful duty for Judges 
and magistrates to send young people 
to prison, especially for the first time, 
but it seems clear that the general 
reluctance to send them there, and per- 
haps legislation designed to that end, 
have been misinterpreted by many of 
those young men who prefer crime to 
honest work and expect to escape 
serious punishment on their first appear- 
ance, whatever their crime. Perhaps 
this warning may prove a deterrent, 
following as it does some other exem- 
plary sentences. 


Neglect to Maintain 


When application is made to a mag- 
istrates’ court by a wife for a main- 
tenance order on the ground commonly 
described as neglect to maintain, it is 
necessary for her to prove that her 
husband has wilfully neglected to pro- 
vide reasonable maintenance for her or 
for the children of the marriage. The 
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failure must amount to something that 
is blameworthy on the part of the hus. 
band, and a wife is not always en. 
titled to maintenance when the parties 
are apart through no fault of either. 


Thus in Lilley v. Lilley (The Times, 
October 30) Hewson, J., observed that 
neither party had any complaint 
against the other, and he agreed with 
the judgment of the learned President 
in dismissing an appeal by the wife 
against the decision of a stipendiary 
magistrate who had dismissed her 
application for an order on the ground 
of wilful neglect to maintain. It was 
admitted that there was no question of 
desertion. In reviewing the facts, Lord 
Merriman said that after a difficult 
confinement the wife suffered from a 
nervous or mental disorder which pro- 
duced a feeling of revulsion against 
sexual relations, and she eventually 
went into a mental institution as a 
voluntary patient. Apart from a few 
periods of leave, she remained there 
until she went to live with her mother. 
Accepting the medical evidence it was 
clear that the wife could never resume 
normal cohabitation, and there being 
no agreement to live separate or for 
the husband to pay maintenance to the 
wife, the husband could not be held 
guilty of desertion or wilful neglect to 
maintain. 


This decision does not mean that 
the wife is left in the position of a wife 
whose husband is under no liability in 
respect of her. The President indicated 
the proper course to be taken. If the 
wife needs national assistance the 
board can apply for an order against 
the husband under s. 43 of the National 
Assistance Act, 1948, when it is not 
necessary to allege any kind of matri- 
monial offence against him. 


Time for Thought 

A report in the Hereford Citizen 
and Bulletin tells of a 17 years old 
youth who, when remanded for 14 days 
for the purpose of a medical report 
being obtained, was directed to attend 
a mental hospital for examination, but 
declined this opportunity of being on 
bail, and said he would rather be in 
custody than attend the hospital. 
Accordingly, the justices remanded him 
to prison. 


On his reappearance before the court 
he told the justices that in prison he 
was locked up for 16 hours a day, and 
this gave him plenty of time to think: 
he had made up his mind to make 
amends. In view of a report that there 
was nothing wrong with the youth 
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mentally, and of the report of the pro- 
bation officer, the court made a proba- 
tion order for two years, the chairman 
remarking that this was his last chance. 
He was before the court in respect of a 
further offence committed while on 
probation. 


In this particular case a taste of 
what imprisonment means had a desir- 
able result, and it has often been found 
that separation from home and family 
has had a salutary result. There being 
no remand centres, this youth had 
perforce to be remanded to prison, 
which was unfortunate from _ the 
accepted point of view that young 
offenders should be kept out of prison. 
The important matter was, however, 
that according to his own account it 
brought him to his senses, and he was 
not in prison long enough to form any 
bad associations. 


Although a remand in custody must 
not be used by way of punishment in 
the guise of adjournment, R. v. Toyn- 
bee Hall Juvenile Court Justices, ex 
parte Joseph (1939) 103 J.P. 16, a gen- 
uine remand for good reason may 
sometimes have a chastening effect. In 
the case of this youth, the justices did 
not wish to keep him in custody but 
he brought it upon himself. 


The Howard League 


It was fitting that the annual report 
of the Howard League for Penal Re- 
form for the year ended June 30, 
should begin with a graceful tribute to 
the late Margery Fry, who found time 
amidst her many activities to give un- 
remitting service to the League. 


The Howard League has constantly in 
mind the reform of the prison system, 
and it sees it from several points of 
view. The right staff is of major im- 
portance, and this report has something 
of value to say on the subject. It is 
pointed out that although the attitude 
towards prisoners has undergone some 
fundamental changes during this cen- 
tury, the attitude towards members of 
the prison service has not always 
changed quite so much. If there is to 
be further progress in the rehabilitation 
of prisoners, there should also be 
further progress in the change in the 
attitude to staff, perhaps particularly in 
the relationship between senior and 
uniformed staff. This was a principal 
theme in the evidence submitted by the 
League to the Wynn-Parry Committee 
on pay and conditions in the prison 
service. The evidence is reproduced in 
this report. 


Evidence was also given to the 
Ingleby Committee which is examining 
the law relating to children and young 
persons. The evidence submitted in- 
cluded the recommendation that the 
age of criminal responsibility should be 
raised to 14; that children below that 
age should be dealt with by non- 
criminal children’s courts; and that 
adolescents between 14 and 18 should 
be dealt with by newly-created youth 
courts. It is also suggested that the 
approved school system should be 
merged into the system of special 
schools under the Ministry of Educa- 
tion. 


Two Bills, originally proposed by the 
executive committee of the League, 
received the Royal Assent during the 
year under review. These are the First 
Offenders Act and the Maintenance 
Orders Act. The First Offenders Bill 
was originally introduced by Sir George 
Benson, chairman of the executive 
committee, and the report states that 
he estimates that about 2,000 fewer 
people may be sent to prison as a 
result of this measure. 


The League welcomes the projected 
Institute of Criminology, but is disap- 
pointed that it is to be in Cambridge 
and not in London because, it is said, 
London has not only obvious geo- 
graphical advantages, but also more 
university faculties and special insti- 
tutes from which to draw experts. In 
view of the valuable work already done 
by the Department of Criminal Science 
in Cambridge University we have no 
fear about the future of the Institute. 


The report contains the customary 
list of meetings addressed by distin- 
guished experts, of publications and of 
international relations with the League. 


Men Importuning Women 

The Western Evening Herald gives 
prominence to a statement by the chief 
constable of Plymouth to the effect 
that he intends to proceed under s. 32 
of the Sexual Offences Act against men 
who importune women for immoral 
purposes. The provisions of this section, 
formerly contained in the Vagrancy 
Act, 1898, have generally been invoked 
in respect of men who solicit or im- 
portune other male persons for the 
purpose of homosexual relations, but 
not against men who persistently annoy 
women by soliciting them for immoral 
purposes. In some places, men who 
behave in this way have been charged 
with insulting behaviour likely to pro- 
voke a breach of the peace, a perfectly 
appropriate charge, but not rendering 
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the. offender to such severe penalties 
as that under the Sexual Offences Act. 
We have heard that there have been 
a few prosecutions of men for impor- 
tuning women, and the latest to reach 
our notice was the Plymouth case given 
at p. 721 under “ Magisterial Law in 
Practice ’—but such cases are ‘certainly 
rare. 


In Scotland, points out Mr. Skittery, 
after referring to the report of the 
Wolfenden Committee, men have been 
prosecuted under the enactment cor- 
responding to s. 32 of the Sexual 
Offences Act, and he intends to follow 
the same course in the hope of putting 
an end to this kind of annoyance of 
women, mostly respectable women, 
who naturally resent it keenly. He adds 
that the section will be applied to that 
common type of annoyance which con- 
sists of driving along slowly in a car 
and soliciting women. 


This pestering of respectable women 
is a scandal, and if the chief constable 
of Plymouth can effect an improvement 
in that city by his campaign no doubt 
his example will be followed elsewhere. 


A New Town and Country Planning 
Bill 

The Minister of Housing and Local 
Government has already presented his 
new Bill on Town and Country Plan- 
ning. It is not a negligible affair for it 
comprises 45 clauses and no fewer than 
eight schedules. Amongst the objects 
of the Bill are included (a) the altera- 
tion of compensation in cases where 
land is compulsorily acquired (b) fur- 
ther provision as to the acquisition, 
appropriation and disposal of land by 
local authorities, and (c) further pro- 
vision as to applications for planning 
permission under the ‘Town and 
Country Planning Acts. Other matters 
also dealt with include statutory inquiry 
procedure and advances and contribu- 
tions to highway authorities for road 
acquisition. 

It appears that the alterations about 
compensation will result in increased 
charges being defrayed by the Govern- 
ment following acquisition by Govern- 
ment departments and local authorities 
purchasing land. The financial memor- 
andum to the Bill says “No reliable 
estimate of the amount of the increase 
can be made because the changes in the 
compulsory purchase value of land will 
vary widely with its situation. The price 
to be paid will in some cases change 
very little if at all whereas in other 
places there may be a substantial in- 
crease. In the financial year 1957-58, 
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Government departments spent some 
£54 million on buying land including 
buildings. It seems likely that the 
increased cost per year of acquisition 
at this rate will be of the order of £1 
to £14 million but it may be much less 

.” In 1957-58 local authorities 
spent some £33 million on buying land. 
It is expected that the additional capital 
costs due to part I of the Bill (which 
deals with compensation for compul- 
sory acquisition) may be of the order 
of £8 million a year. 


Clause 1 of the Bill repeals the 
previous basis about compensation s. 
51 (2) and (4) to (6) of the Town and 
Country Planning Act, 1947, and part 
III of the Act of 1954. Compensation 
in respect of future compulsory acquisi- 
tions is to be assessed under the 
Acquisition of Land (Assessment of 
Compensation) Act, 1919, and this basis 
will apply to every compulsory acqui- 
sition of an interest in land in pursu- 
ance of a notice to treat served after 
October 29, 1958. This, of course, puts 
compensation back on to the sale “ in 
the open market by a willing seller” 
basis as affected by the general assump- 
tions as to planning permission set out 
in cl. 2. 

Clause 4 of the Bill establishes a 
procedure for obtaining from the local 
planning authority a certificate about 
appropriate alternative development. 
Part III of the Bill deals with adminis- 
trative procedures and related proceed- 
ings in a comprehensive manner. It 
includes proceedings for challenging the 
validity of orders under the 1947 and 
1954 Acts, appeals under the Acts 
against decisions of the Minister, statu- 
tory inquiry procedure, provisions as 
to purchase notices and the publication 
of notice of applications for planning 
permission. A statutory code is also 
provided in cl. 30 about the rights of 
owners where application is made for 
planning permission. Amongst the 
“miscellaneous and supplementary ” 
provisions of the Bill are to be found 
one obliging the authority concerned 
to purchase an owner-occupier’s inter- 
est affected by planning proposals (cl. 
31) and another enabling compensation 
for damage to requisitioned land (cl. 
32). Schedule | to the Bill attempts to 
deal with the thorny problem of 
“betterment” or “increases in value 
of contiguous or adjacent land.” 


Distribution of Welfare Foods 


The distribution of welfare foods, 
other than liquid milk, was by agree- 
ment with the Ministry of Health 
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taken over by counties and county 
boroughs on July 1, 1954. The annual 
report of the Ministry of Health for 
1957 shows that since that date the 
work falling on the local authorities 
has decreased considerably in relation 
to cod liver oil and national dried milk 
but that the number of bottles of con- 
centrated orange juice distributed rose 
continuously until October 31 last year, 
when supplies were withdrawn from 
most children over two years of age. 
Even so the total for 1957 was 34 
million bottles compared with 27 
million for the first 12 months of local 
administration. 

It will be remembered that Ministry 
of Health Circular 16/54 stated that 
grant would be paid in respect of the 
administrative and operational expen- 
diture, including losses and breakages, 
incurred by health authorities. Circular 
15/58, issued in June last, says that 
following discussions with the County 
Councils’ Association, the A.M.C. and 
the London county council, the Min- 
ister has decided that from Apr‘i 1, 
1957, losses of cash, stamps and wel- 
fare foods, including those due to 
fraud, theft, pilferage and breakages 
where the local authority admit neg- 
ligence will be charged to the local 
authority concerned, subject to grant. 
This notification has annoyed the local 
authority associations considerably. 
They say that the wording of the cir- 
cular is misleading: while it is true 
that discussions have taken place no 
final approval of the Ministry's sug- 
gested method of dealing with losses 
has yet been given and it is improbable 
that the future will see any change. 
The financial arrangements under 
which this work is done for the Min- 
istry are agency arrangements and, it 
is contended, should not involve the 
local authorities in any loss. It has 
been pointed out to the Ministry of 
Health that the principle involved is 
not new: it arose before when the 
Ministry of Transport sought to cast 
the responsibility for damages given 
against an agent trunk road authority 
on to that authority on the ground that 
the authority had been negligent in 
carrying out trunk road works. In that 
case after argument the Ministry ac- 
cepted the local authority view that the 
Ministry contention could not be up- 
held. 


Complaint has also been made, and 
we think it quite justified, about the 


extraordinary complexity and detail of .- 


the accounting arrangements which the 
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Ministry prescribe. These require 
streamlining and we hope the associa- 
tion’s protest will result in the necessary 
simplification. 


Health Education 


It is a truism that Acts of Parlia- 
ment, regulations or public health 
measures alone cannot make people 
healthy; they can assist in making 
health possible, but, as the medical 
officer of health for the West Riding 
says in his annual report, it is the 
people themselves who must win and 
retain health by their own way of 
living. While curative measures are 
more tangible and possibly more 
immediately rewarding than their pre- 
ventive counterparts, no one would 
deny that prevention is better than cure 
and health education has accordingly 
become one of the most important 
functions of those engaged in preven- 
tive medicine. The aim of health edu- 
cation is to encourage the art of 
living and a healthy way of life. It 
should be comprehensive with no one 
too young or too old to gain benefit. 
The efficiency and value of any scheme 
depends on its adaption to the needs 
and social levels of the population. 
The main health educators by virtue of 
their duties are the health visitors and 
nurses who in the homes and clinics, 
through personal advice, talks, demon- 
strations and discussions, impress upon 
people exactly what good health is, how 
it can be achieved and how it can be 
maintained. In the West Riding, as 
elsewhere, this advice is reinforced in 
schools, at youth club meetings, and at 
meetings of parent-teacher associations 
by various members of the health team 
so that every endeavour is made to 
reach as wide an audience as possible. 
Increasing use is being made of visual 
aids in the furthering of propaganda. 
Approximately 55,000 leaflets, cards 
and bookmarks covering a wide range 
of topics were distributed to the public 
of the West Riding and over 3,500 
posters were displayed in clinics, health 
offices, shop windows and on hoardings 
throughout the county. 


It has been said that “Constant 
dripping will break the stone.” With 
this in mind divisional medical officers 
have co-operated with the Central 
Office of Information in the insertion 
of advertisements in local newspapers 
drawing attention to the safeguards 
afforded by diphtheria immunization 
and the necessity to achieve and main- 
tain a high level of immunization in 
the child population. 
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THE DEBATE ON CRIME AND PUNISHMENT 


From Our Lobby Correspondent 


A review of the crime position and some indication of the 
Government’s intentions with regard to penal reform was given 
by the Home Secretary during a Commons debate on the 
Address. 

Mr. Butler rejected the suggestion that the development of 
crime was entirely due to the development of the welfare state, 
but said that they recognized with horror that crime had not been 
banished by increasing prosperity. Crime was increasing during 
the 1930’s, but during the war the figures had taken a sudden 
upward leap and in 1945 they had been more than half as much 
again as in 1939. There were 478,000 indictable offences known 
to the police, or 11 per 1,000 of the population, in 1945, against 
a figure of 304,000 or seven per 1,000 of the population, in 1939. 
Since the 1930s there had been a series of rather spectacular 
peaks and troughs, and the last peak of crime in 1951 had been 
followed by a steep decrease, almost back to the level of 1945. 
The recent increase had started from right down there, and that 
increase, which had begun in 1945 and continued in 1956 and 1957 
had again been steep. The total number of indictable offences 
known to the police and the number of persons found guilty of 
indictable offences in 1957 had both been about 13 per cent. 
higher than in 1956. 

The increase in convictions for robbery had been over one- 
quarter more ; for breaking and entering one-quarter more ; and 
for violence against the person the increase had been about 18 
per cent. Figures for crime in the metropolitan police district 
in the first seven months of 1958 showed a continuing steep 
rise. For example, the number of indictable offences known 
to the police in London during the period had been 86,226, 
compared with 72,387 in the first seven months of 1957. That 
was an increase of 19 per cent. They were very disturbing 
increases, yet the 1957 figures were only one-seventh higher than 
those for 1945. Whether they looked at the increase or the 
decrease, the peak or the decline, there was more than half as 
much crime again as before the war. That was, therefore, no 
sudden crisis but a deep-seated disorder in society. 

By far the greater part of indictable crime referred to cases of 
dishonesty. For example, larceny and breaking and entering 
alone accounted for 85 per cent. of the crime. The offences 
which most disturbed the public and usually got the headlines— 
sexual offences and crimes of violence—accounted for only 5:4 
per cent. of the total, although in 1939 their share had been only 
26 per cent. There had been an increase in the proportion since 
1939, but in relation to the whole they were comparatively few. 
Unfortunately, however, as was seen from the last figure, the 
number had increased steadily and was about four times the 
number in 1939, although recently there had been a slackening 
in the increase in the number of sexual offences. Those figures 
did not always tell the whole story. They referred only to 
crimes known to the police, and not all crimes were known to 
them. He had little doubt that while the greater freedom or 
laxity, which society permitted, in sexual matters might have 
led to the commission of more offences, it had also made people 
less shy of reporting them. Nevertheless, the number of known 
sexual offences—over 18,000 in 1957—was disturbingly high, and 
the fact that about 80 per cent. of them had been committed 
against children under 16 caused grave anxiety to parents. It did 
not help to exaggeraie the risks and he did not want the outside 
public to imagine that the country was overrun with dangerous 
sexual maniacs. In 1957, only 50 persons under 17 in the metropolis 
had been victims of a violent attack with a sexual motive. That 
was one in 40,000 of the population in those age groups. Although 
it was not very good to make the comparison, the House should 
remember that during the same year 8,000 London children under 
16 had been killed or injured in road accidents. 

The figures of crimes of violence also needed to be interpreted 
strictly by the facts. In 1957, there were 11,000 in the courts, 
but the gre:* majority had not been robbery with violence, as 
many would have supposed, but woundings, of which about 90 
per cent., in London at any rate, had been woundings of one sort 
or another—some of them not very severe—which had arisen out 
of brawls or family quarrels, things which would not have been 
entered into statistics in the old days. What was very serious 
was the hieh rate of crime among young men aged between 16 
and 21, and which extended to offences of all kinds. There was 
Teason to think that succeeding generations might be a little more 


normal, but one was greatly concerned about the recent increase 
in the offences committed by children under 17, partly, of course, 
due to the increased population ratio of children born in the 
years 1942 onwards. But one encouraging feature was that at 
present children under 14 had a better record than their pre- 
decessors who were now causing such anxiety to adults. 

So the essence of the problem was that we had a much higher 
level of crime than before the war, with a proportionately greater 
increase in crimes of violence and sexual offences, and, although 
it might be more temporary, a much higher rate in proportion 
to their numbers of crimes among young men. 

After referring to the part education and religious training 
could play, Mr. Butler turned to the Government’s position. He 
said that a government must first ensure that the forces of law 
and order were adequate. Secondly, they had to see that the 
courts were armed with sanctions sufficient to enforce the law. 
Thirdly, it should promote a study of the causes of crime and 
the most effective methods of dealing with it, and, lastly, do 
everything possible to ensure that the offenders who came 
into their charge left it less likely to offend than when they 
had come in. While it was true to say that there were still 
Police deficiencies in large urban areas, including London, nearly 
all the county forces and most of the borough forces were well 
up to establishment. Indeed, it was true to say that in total they 
had never had so many policemen as they had today. Equip- 
ment was of the greatest importance to the police. The modern 
criminal had fresh resources at his disposal. He was more mobile; 
he was more likely to commit crimes away from home and he 
was much more difficult to trace. He was more likely to make 
a getaway in a car and he was much more difficult to catch. So 
the police had to, and would, make full use of modern methods. 

Dealing with the complaint that too many police were employed 
on road traffic duties, Mr. Butler said that in 1950 it was estim- 
ated that the average police officer on the beat in the metropolitan 
police district spent only six per cent. of his time on traffic duties. 
There might be some increase in the proportion over the last 
eight years, but the number of police engaged whole-time on 
traffic duties was only 76 per cent. of the whole. There was 
also a close connexion between the use of motor vehicles in many 
forms of crime; and many offences, some serious, came to light 
during the course of the ordinary police traffic duties. 

The job of the legislature was to pass laws which made sanc- 
tions possible for the courts to enforce, and, as far as he could 
see, all the more serious crimes were punishable with life 
imprisonment. Manslaughter, rape, robbery with violence, bur- 
glary and felonious wounding were all punishable with life 
imprisonment. Robbery without aggravation, some forms of 
housebreaking and many forms of larceny could be punished with 
14 years’ imprisonment ; lesser forms of violence or dishonesty 
five years, and persistent offenders could be sent to preventive 
detention up to 14 years under the Act of 1948. It would seem, 
therefore, that the superior courts had ample powers to inflict 
severe punishment and, as far as he could see, they did not 
hesitate to use them. It was noteworthy that they had increased 
the level of sentences of imprisonment generally. The average 
sentence imposed by superior courts in 1956 for violence against 
the person, for sexual offences and breaking and entering was 
higher than that imposed about 20 years before. The powers of 
magistrates’ courts, though less than in the superior courts, were 
by no means negligible. It was sometimes suggested that the 
courts did not pass heavy enough sentences and that the Gov- 
ernment should compel them to do so. But he had to make 
absolutely clear that it was a fundamental principle of the Con- 
stitution that the Executive did not interfere with the judiciary. 
The courts had to be trusted to exercise wide powers with due 
regard both to the circumstances of a particular crime and also 
to the character of the criminal. It was vital to see that the 
courts had at their disposal not only the sanctions but also the 
information necessary for the sentences to be just. That was 
why he and the Lord Chancellor had set up the inquiry under 
Mr. Justice Streatfeild to investigate the best methods of provid- 
ing the courts with information so that the punishment might 
suit the criminal and not only the crime. 

Crime would be lessened if there were a healthy fear of pun- 
ishment on the part of the would-be criminal, and, secondly, if 
punitive methods gave some hope of redemption and renunciation 
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of criminal practices. He did not intend, in the course of the 
debate, to give a full picture of what he had in mind for the 
future. He hoped to do so in the most convenient form and 
Manner some time during the next month or two and place it 
before the House. He did not expect at this early stage that 
early legislation would be advisable. It was a subject which 
had to be proceeded with after testing public opinion and obtain- 
ing the authority and guidance of those engaged in the admin- 
istration of justice. There were, however, several lines of 
advance, which would need legislation eventually. 

Regarding adults, what they really had to do was to develop 
existing methods, which had been improving for a generation or 
more. They had not yet fully tested all the provisions of the 
Criminal Justice Act, 1948. To say that the system had failed 
would be wrong. The Prison Commission was, at present, being 
administered in the most enlightened manner under its singu- 
larly experienced chairman. Of 600 ordinary class prisoners 
released from long sentences in Dartmoor and local prisons in 
1955, over 60 per cent. had not returned at the end of 1957: 
It seemed a poor figure, but it was a great improvement on the 
figure of 39 per cent. which had been revealed when a sample 
test had been made a few years before, in 1951. The success 
rate for a similar span for the open prison Leyhill, in Gloucester- 
shire, was 98 per cent. non-return, and for Wakefield, which was 
one of our most up-to-date prisons, the figure was 94 per cent. 
It would be seen that Britain was still leading in certain aspects 
of penal institutions. We were leading the world in our open 
prisons. He believed that they were the most up-to-date and 
effective form of prison known in any country in the world. 
They were not suitable for every sort of prisoner, but, so far 
as those figures showed, they had been very successful. 

Looking to the future of the adult offender, the first thing 
was to provide adequate means for dealing with every prisoner 
as an individual. For that, there was needed a much more 
precise method of classification and the grouping of prisoners into 
units or buildings where suitable methods of treatment could be 
provided. It was quite obvious that the great problem in the 
local prison today, despite certain success and knowledge else- 
where, was the jumbling or grouping together of prisoners of all 
fypes and, not least, the mixing of the young with the old and 
having to detain the young in prisons when they should be in 
ather forms of establishment. That was all entirely due to over- 
crowding, and, if they were to make a success with the adults, 
it was essential that there should be a determined programme of 
building on a considerable scale. 

He proposed to look at the extension of statutory after-care. 
The Advisory Council on the Treatment of Offenders had 
recently made certain recommendations, and he would also refer 
to that in his future policy statements. They had considerable 
plans for including the development of the Bristol hostel scheme, 
which was the most efficient way they had yet discovered, not 
only of employing prisoners in the final stages of their sentences 
and providing them with legitimate earnings but of preparing 
them again to be normal citizens. 

The first rule in dealing with the young offender was to pre- 
serve elasticity of judgment and diversity of treatment suited to 
the individual young person. There must be a variety of methods, 
ranging from the young prisoners’ prison at Lewes to what could 
be provided through the range of the borstal system and what 
could be done at detention centres. What they had to do in 
devising their plans, with the aid of the Prison Commissioners, 
was to work out a revision of the system of training and deten- 
tion of young persons to provide a greater opportunity for deal- 
ing with the individual and to provide, both for a short period 
and a longer period of detention, for those who were obdurate 
or who required more prolonged training. 

He had put ideas on the matter to the Advisory Council on the 
Treatment of Offenders, and the proposals would require legis- 
lation. The essential element in the proposals was that after 
sentence was passed more discretion should be left to the Prison 
Commissioners, borstal governors and others to handle young 
people as suited their nature. That would mean, in some cases, 
that there would be the opportunity of a quicker period of educa- 
tion, training, redemption, and cure. In cases which were more 
difficult and obdurate there would be the threat of a longer 
period of detention. He thought that it would have a very 
salutary effect upon the young and would give more discretion 
fo those who looked after the young prisoners. He hoped that 
when those ideas were finally brought out there would be full, 
popular comment upon them and the dual element of what he 
described as the dread of punishment with the presence of 
discipline, and the opportunity of recovery and return to sane, 
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normal life. What this meant, after 50 years, was to revise, 
review, and amend, but not to supplant, the remarkable borstal 
system and the present basis of training for the young. 

The Joint Under-Secretary of State for the Home Department, 
Mr. David Renton, who wound up the debate, dealt mainly with 
the probation service. He said he would like to dispel any 
belief that the Government were indifferent towards the pro- 
bation service. To a very great extent, the success of Mr. Builer’s 
policy for penal reform must depend upon the work of the 
probation service. 

It had been suggested from time to time that there should be 
a committee on the probation service. The Government felt 
that the desire for such a committee was prompted by a desire 
for higher pay. That was understandable, but there was well 
established negotiating machinery for dealing with it. 

He went on to say that there were 200 people at present being 
trained, or about to begin to be trained, for the probation service, 
Of those 200, 43 would enter service before the end of this 
year. Another 100, and probably more as further recruits came 
along, would enter service in 1959. The strength of the service 
at the moment was nearly 1,400, not including 40 temporary 


officers. That was an increase of ‘six per cent. over the figure 12 
months ago. The present vacancies were estimated to be about 
60 


Giving the figures of case loads for the end of last year, Mr. 
Renton said that for men probation officers, the figure was 62°5 
per officer, and for women it was 38°7. That was somewhat 
higher than it had been at the end of 1956, but the position 
varied a good deal in different parts of the country. 

The Government agreed that probation hostels were most 
valuable and that there was a need for more outside London. 
Two or three projects were under consideration at the moment, 
and they would welcome further proposals from voluntary bodies 
willing to run more hostels. 

The hon. Member for Fulham (Mr. M. Stewart) had suggested 
that there ought to be a separate remand home in London to 
which exceptionally violent or difficult boys could be sent. The 
law already made that possible under s. 27 of the Criminal Justice 
Act. When a court remanded in custody somebody who was 
not less than 14, but was under 17, “he shall be committed to 
a remand home... unless the court certifies that he is of so 
unruly a character that he cannot safely be detained . . . or of 
so depraved a character that he is not fit to be so detained.” 
Where the court granted a certificate, in practice the boy had to 
go to prison, where special arrangements were then made for 
his custody. The remedy, therefore, lay to some extent with the 
courts, and he felt sure that the courts would be ready to grant 
certificates in appropriate cases. 

The right hon. Member for Smethwick (Mr. P. C. Gordon 
Walker) had complained about the failure to provide remand 
centres. The 1948 Act empowered the Secretary of State to 
provide such centres for offenders under 21, but so far none 
had been provided. He was glad that a site had been found for 
the first of those centres at Risley, in Lancashire, and prelim- 
inary work would start next year. 

Dealing again with the complaint about police and motoring 
offences which had been raised several times during the debate, 
Mr. Renton said the House must be realistic about the matter. 
Not only were motoring offences the most numerous of all types 
of offence, but there were more motoring offenders—S7 per cent. 
altogether of the total—than any other type of offender, and it 
was no exaggeration whatever to say that they caused much more 
death and physical injury than all the crimes of violence put 
together. 


ADDITIONS TO COMMISSIONS 


BANBURY BOROUGH 

Mrs. Ruth Nicholl Black, Greenhill House, Twyford, Banbury. 

Philip Leonard Clifford Bradshaw, Wykham Mill Farm, 
Banbury. 

Arthur John Coles, 16 Beargarden Road, Banbury. 

Mrs. Dorothea Edith Annie Partridge, 23 Castle Street East, 
Banbury. 

PONTEFRACT BOROUGH 
James Reginald Archer, The Spinney, Ackworth, Pontefract 
Anthony Critchley, St. Anthony’s, 12 Chequerfield Avenue, 


Pontefract. 
Leo Reynolds Robson, Spencer House, Kings Close, Ackworth 


Road, Pontefract. 
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MAN’S PREROGATIVE 


(Continued from p. 731, ante) 


The importer in 1956 was a bookseller of the highest 
standing, specializing in academic requirements, and his 
customer was the corporation of Birmingham, which had 
been advised of Genet’s importance by its librarian, and was 
properly desirous of completing the collection of French 
literature in its public library. Yet the Customs took it on 
themselves to say, in effect, that the biggest provincial local 
authority in Great Britain must not make available to the 
few responsible citizens of Birmingham who might wish, and 
be competent, to study it in French a book which, by the 
very language of Lord Campbell’s Act, should have been 
immune from process thereunder, if published in this 
country: a book which, it was stated in the House of 
Commons in February, 1957, was already to be found in the 
library of Reading University. But even this is not quite 
all. The bookseller, and through him the library committee 
at Birmingham, were notified of the seizure in the regular 
course; the chairman came to London; he was shown by 
the Customs selected passages translated into English (which 
made him feel sick), and the committee decided not to con- 
test the seizure. The Customs witnesses informed the Select 
Committee that they had scholars on their staff who could 
translate all French works, even argot (question 385). We 
should have liked the Committee to press them about other 
languages (say, Greek and Chinese: see 121 J.P.N. 227, 
col. 1), and to ask why, in the name of common sense, should 
public time and money be wasted in excluding from the 
country books which can only be understood by foreigners 
and scholars ? 

In our earlier articles we contrasted the position under 
English law with the improved position in regard to imported 
books established after a long struggle in the United States, 
and we said that some reforms here were essential. 

In fairness to the Customs, we have quoted their statistics 
for 1956, which suggest that there is little or no ground for 
objection to their actions in the ordinary way, while their 
oral evidence indicates that the machinery works smoothly 
and, as a rule, without injustice. The great bulk of the books 
and pictures stopped by Customs officers can be kept out 
with no loss to the country; most of it is worthless stuff 
smuggled by seamen for retailing to persons of depraved 
tastes. But the case of Genet’s book, following the better 
known example of Ulysses, and the works of D. H. Lawrence, 
proves that the law cannot be left as it is without detriment 
to British scholarship, injustice to authors and publishers 
abroad, and damage to England’s reputation in the world of 
European letters. Some of their evidence, indeed, might have 
been designed to justify Mr. Evelyn Waugh’s skit, quoted in 
aletter at 121 J.P.N. 416. 

We agree with the Customs that they cannot be expected, 
for the sake of this small fraction of their work, to establish 
special machinery—their primary duty is to protect the 
financial interests of the country, not its morals. But the 
reforms we have in mind would involve no essential change 
in their operations. Let their local officer seize a book or 
picture, either because it is already blacklisted as having been 
the subject of successful proceedings in this country, or 
because he, as a man of common sense, has his doubts about 
it. Let him send it, as he does at present, to the Commis- 
sioners, who alone have power, as the law now stands, to 
take any further step. Then let the Commissioners, instead 
of keeping the matter in their own hands (with or without 


consulting the Director of Public Prosecutions) as they do 
under the existing law, which makes no distinction between a 
book or picture and any other article seized by their officials 
at the ports, hand the book or picture to the metropolitan 
police, or, if preferred, to the police at the place of seizure. 
The police should then proceed as if the book or picture had 
been seized on warrant under Lord Campbell’s Act, with the 
improvements we have already recommended for the pro- 
tection of authors, artists, and publishers. The central 
weakness of the present Customs law, as applied to these 
things which are not merely articles of commerce, is that the 
owner or consignee from whom or from whose travelling 
representative the article is taken at the port has, typically, 
almost no interest in protecting the person most involved— 
there is not even the commercial link which exists between a 
retail bookseller and an English wholesaler or publisher. The 
Select Committee, although they examined the witnesses from 
the Customs with care about some points, were apparently 
bemused by the general picture displayed in the statistics, and 
did not even follow up their own questions, or tackle the 
problems presented (as the witnesses from the Customs 
admitted) by books which are not surreptitiously imported, 
which may or may not be “ obscene” in the legal sense, but 
are not pornography. Surprisingly, the Select Committee 
seem thereafter to have forgotten the Customs, for the latter 
are not so much as mentioned in the recommendations or 
(we think) elsewhere in the Committee’s report, although cl. 4 
of the Bill related to the Customs. The intention of that 
clause was the same as that of our own suggestion for alter- 
ing the law, but would have left with the Customs the duty 
of taking proceedings for a destruction order and (by infer- 
ence) of notifying persons other than the owner or consignee 
of the seized book or picture. We sympathize with the view 
of the Customs witnesses, that this sort of thing is foreign 
to their primary work: it could be laborious, and we propose 
to transfer it to the police, whose proper work it is. Our 
suggestion here is in line with cl. 4 of the Bill (which we 
examined at 121 J.P.N. 243), but goes a little further—in the 
hope of helping both the Customs and the educated public. 

Uneducated sections of the public will not care one way 
or the other about the “ prerogative” of choosing for them- 
selves—to adopt Sir Thomas Overbury’s word which we have 
chosen as a heading for this article. They are likely enough 
to favour continuance of official measures which relieve them 
of responsibility about books for their own and their chil- 
dren’s reading. We have admitted that England today will 
not tolerate the freedom urged by Milton in the 17th century. 
This being so, can the controls which have to be endured be 
made reasonably uniform, if not uniformly reasonable ? Let 
us on behalf of the country’s reputation for sanity consider 
first the attitudes of some of the principal witnesses before 
the Select Committee. The late Commissioner of Police of 
the Metropolis (questions 667-9) thought it would have been 
“‘an admirable idea” to punish a person who possessed an 
obscene book or picture, quite apart from its sale or intended 
sale or exhibition to the public. The only parallel to this 
expression of opinion which we can readily recall is to be 
found in the middle ages, when in some jurisdictions mere 
ownership of a heretical book might be an offence. England 
can be thankful that even her 20th century Parliament would 
be unlikely to accept a proposal in this sense. 

(To be continued) 
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THE NEW REQUIREMENTS ABOUT RECEIPTS AND 
PAYMENTS 


As from April 1, 1959, every local authority is required by 
s. 58 of the Local Government Act, 1958, to make safe and 
efficient arrangements for the receipt of moneys paid to them 
and the issue of moneys payable by them. The arrangements 
are to be carried out under the supervision of the treasurer, 
except that where the treasurer is not a whole-time officer of 
the local authority the supervision is to be exercised by the 
person designated by the authority as chief financial officer. 


Section 86 (2) and ss. 184 and 187 of the Local Govern- 
ment Act, 1933, together with s. 60 (3) and ss. 119 and 122 
of the London Government Act, 1939, are repealed. These 
enactments imposed requirements as to the manner in which 
payments into or out of the funds of local authorities were 
to be made or authorized and the manner in which local 
authorities were to be authorized to incur liabilities exceeding 
£100. They have often been the subject of adverse comment 
in the past: the most substantial criticisms being that the 
detailed provisions about orders for payment and cheque 
signing and counter signing were impracticable to operate 
in the large authorities, that in truth they provided no real 
safeguard and that in the case of urban and rural districts no 
statutory provision at all existed. 


Now these archaic provisions have gone and their passing 
is unlikely on the whole to be a matter of any regret. Certain 
treasurers, however, have thought that s. 184 (1) and s. 187 
(1) might have been retained: the first subsection prescribes 
that all payments to and out of the county fund shall be 
made to and by the county treasurer and the second does 
the same for borough treasurers. It has been feared that the 
repeal of these provisions might encourage local authorities 
to set up financial systems which although complying with 
the letter of s. 58 would in fact be backward steps in that 
the actual duty of receiving and paying money might be 
placed upon officers other than the treasurer and the system 
of financial control be thereby weakened instead of improved. 
We do not think that there is much substance in these fears 
except in possibly a very few authorities who may have 
strange ideas and imperfect understanding of the methods 
which the accountancy profession by long and sometimes 
bitter experience has come to recognize and advocate as the 
best that trustees of all kinds should follow in dealing with 
other people’s money. We do not believe that in the past 
much trouble of this kind has been experienced in the urbans 
and rurals where there has never been statutory prescription : 
if any should now arise anywhere the many examples of the 
best procedure which can be cited, coupled with pressure 
from auditors, should accomplish the necessary change of 
heart. 


It is quite clear that the section makes it desirable for all 
local authorities to review their financial systems. The extent 
of the review will depend upon many things not least of 
which will be local interpretations of what s. 58 covers. 
Financial control in its widest sense includes much more 
than supervision of receipts and payments: for example, it 
includes the place of the finance committee in the general 
scheme, budgetary control, capital finance and methods of 
contracting. While all these and other matters should find a 
place in standing orders and financial regulations they are 
to a great extent matters of policy rather than administra- 
tion. Thus those who preach the virtues of a powerful 


finance committee sometimes overlook the fact that it is only 
a committee and its powers are limited accordingly. We 
have known cases where the only result of a finance commit- 
tee trying to be strong in the sense of blocking expenditure 
which other committees had suggested and the council as a 
whole generally approved was the dissolution of the com- 
mittee at the earliest possible date and its replacement with 
members guaranteed to be less obstructive. 


We think that in their reviews a great many authorities 
will be primarily concerned with administration within an 
accepted framework of policy and in this field there is much 
to be considered. As a general background there exist the 
provisions of the Accounts (Boroughs and Metropolitan 
Boroughs) Regulations, 1930—nearly 29 years old but enun- 
ciating principles as valid today as when they were made. 
The memorandum accompanying the regulations and _par- 
ticularly the paragraph headed “General Provisions” con- 
tains a clear explanation of internal check and states that the 
responsibility for the organization and supervision of efficient 
accounting systems should rest upon one chief financial 
officer. The 1958 Act makes it the statutory responsibility 
of the same officer to supervise the arrangements for receipt 
and payment of moneys: taken together and applied with 
good will the resulting financial organization of local author- 
ities should leave little for auditors to criticize. There is of 
course in addition the special responsibility of the treasurer 
himself as defined in R. v. Saunders (1854) and A.-G. v. de 
Winton [1906] but a good system of financial control should 
make it unnecessary for him to call in aid his fiduciary 
position as a reason for refusing to pay accounts. 

The obvious thing about the payment of accounts is that 
it involves the drawing of cheques. Accounts must be checked 
thoroughly as to authority for order, receipt of goods 
charged, price and arithmetic: this having been done author- 
ity to issue cheques is required. It seems to us that there 
are important parts for officers and members of all author- 
ities to play in this matter. Orders for payment will not 
be required and we do not in any case think it to be a 
useful duty for members to attempt to check accounts in 
detail, but particularly in the smaller authorities we believe 
that there is much advantage in the submission to committee 
of lists of accounts due for payment. Local knowledge and 
interest often in these cases start fruitful lines of inquiry. 
In the larger bodies where size makes such a procedure 
impracticable there are advantages in what has come to be 
known as the Cardiff system whereby a small number of 
accounts are selected from the whole, submitted to a rigorous 
check and made the subject of a detailed report to committee. 

Opinions differ about the signing of cheques. In the 
largest authorities they are not signed manually at all: 
sometimes they carry only the written initials of an author- 
ized examiner, sometimes a cheque-signing machine is used 
(an office aid whose worth we think overrated by some). 
In these bodies there will be adequate systems of internal 
check and the greatest difficulty would be experienced in 
drawing and passing a wrong ‘un through the net. 

In the smaller authorities elaborate systems of internal 
check are not always possible or, indeed, worthwhile, and 
the actual signing of cheques is a relatively more important 
link in the chain of check. It must not be overlooked also 
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that there is still a large number of authorities where banks 
act as treasurers. There are well over a score of the boroughs, 
more than a quarter of the urban districts and a much larger 
proportion of the rurals. It is probably true also that many 
treasurers or officers combining the duties of clerk and 
financial officer in the smaller authorities have better personal 
opportunities of effecting the wrongful issue of cheques than 
the treasurers of the large counties and boroughs. In all 
these circumstances consideration might well be given to the 
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signing of cheques by more than one person as an additional 
safeguard. 

In days past duly authorized orders for payment sent to 
bankers as their authority for paying cheques provided 
further check, but the banks (with one exception) have now 
refused to carry out this work. 

The general reviews should bring out some interesting 
points and we hope to return to the subject later. 


AGE 


By JOHN MOSS, C.B_E. 


Lord Beveridge (then Sir William Beveridge) in his monu- 
mental report of 1942 on Social Insurance and Allied Services, 
laid it down as axiomatic that any plan of social security 
worthy of its name must ensure that every citizen can claim 
of right when he is past work an income adequate to main- 
tain him. There should, it was suggested in the report, be 
provision for a pension on retirement which was enough for 
subsistence. But such a position could not be reached imme- 
diately a national social insurance scheme came into operation. 
The Beveridge plan aimed at the retirement pension ultim- 
ately reaching subsistence level and contemplated that only 
during the transitional period before this could be effected 
should national assistance be needed. In fact, retirement 
pensions under the national insurance scheme have never 
reached subsistence level, and there are more pensioners receiv- 
ing national assistance now than there were when the scheme 
came into operation. As the cost of living has increased, 
rates of pension have been increased—sometimes to a greater 
proportional extent—and contributions have been raised. The 
payment of pensions at subsistence level would have involved 
much higher contributions than could be required of either 
employees or employers and too heavy a cost to the national 
exchequer. 


A general re-casting of the whole scheme has become 
essential and the Government have announced their proposals 
in a White Paper issued by the Minister of Pensions and 
National Insurance. It is admitted that the question as to 
how best to make proper provision for the old is one of the 
biggest social problems of our time. 


The Labour Party have also given close attention to this 
subject and their proposals were published some months ago. 
The two plans differ fundamentally, although both schemes 
bring in some element of graduated pension, and—rather 
differently—relate the State scheme to occupational pen- 
sion schemes operated by the public services, nationalized 
industries and private enterprise. A primary difference 
between the two schemes is that under the Labour Party 
scheme the £2 10s. existing pension would be increased 
immediately to £3. But under the Government scheme there 
is no increase of the existing flat rate. The New Statesman 
describes the Government scheme as mean because it does 
nothing for the existing pensioner or for those who will retire 
in a few years; it does nothing to diminish the gap between 
those who can look after themselves and those who are 
obliged to depend on the rest of the community for protec- 
tion—not against actual starvation—but against loneliness 
and wretchedness in old age. 

It will be most unfortunate if the whole matter becomes 
One of party politics and the electorate are to vote on higher 
or lower pensions. When the first old age pension scheme 


was introduced by a Liberal government in 1908 there was 
little political controversy although the Conservatives did not 
think the scheme went far enough. Again in 1956 the Con- 
servatives accepted the main principles of the Beveridge 
report and there was no strong party difference on the under- 
lying principles of the new social insurance scheme as intro- 
duced by the Labour Government. It is to be hoped that 
on this occasion also there can be some reconciliation of the 
proposals of both parties so as to avoid their becoming the 
subject of bitter party strife at the next general election. 
The Manchester Guardian has in fact suggested that it may 
be that a fresh approach to the whole subject will have to 
be tried. 

Under both the Government and the Labour Party schemes 
national assistance will continue as the main provision to 
meet subsistence for those who have no income other than 
the state pension but under the Government scheme national 
assistance will continue to be an important factor to a greater 
extent and for a longer period than under the Labour Party 
scheme. But whether the finance of the Labour Party 
scheme, or even of the Government scheme, is sound is 
beyond the scope of this article. 

The Chancellor of the Exchequer set up in December, 
1954, the committee on the economic and financial pro- 
vision for old age under the chairmanship of Sir Thomas 
Phillips, G.B.E., K.C.B. That would have been an oppor- 
tunity to reach a great measure of agreement but the com- 
mittee was not able to produce a unanimous report. One 
way of reducing the cost of pensions would be to raise the 
age at which pension may be claimed—now 65 for men and 
60 for women. The Phillips Committee, by a majority, 
recommended that the age should be raised by one year after 
an interval of not less than five years and ultimately up to 
68 for men and 63 for women. Some countries have partly 
met the problem of the increasing cost in this way. For 
instance, the age for men is 70 in Canada, Ireland, Portugal 
and Sweden. In rather more than half the schemes operating 
in Europe the same retirement age limit applies to women as 
to men. 

Practice Abroad 

In recent years there has been an increasing tendency in 
many countries to relate both contributions and pension 
rates to earnings. This applies in the United States and to 
two-thirds of the European schemes. The percentage of 
wages up to which pension is paid varies considerably. For 
instance, in France the maximum is 40 per cent. of wages; in 
Portugal it varies from a minimum of 20 to a maximum of 
80 per cent. according to the period of insurance. In some 
countries, such as Greece, the percentage is higher for the 
low wage earner. In Italy, the percentage may not exceed 
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80 per cent. of the average wage for the previous five years. 
In the Union of Soviet Republics it varies from 50 to 100 
per cent. of wages for the last year. Some schemes, which 
have flat rates of benefit, such as in the Scandinavian 
countries, provide for automatic adjustments to the cost-of- 
living index. 


In the Federal Republic of Western Germany the pension 
is related to the past earnings of the person concerned and 
also to a national average wage scale. For instance a man 
retiring after 40 years’ insured work who had been earning 
90 per cent. of the average national wage would receive 60 
per cent. of 90 per cent. of the average wage for 1955. In 
1959 this will increase to 60 per cent. of 90 per cent. of the 
average for 1956. A man who earned twice the national 
average would receive 60 per cent. of 200 per cent. for the 
same years. 


The New Plan 


It is emphasised in the White Paper that the plan is to put 
the national insurance scheme on a sound financial footing 
but at the same time to introduce into it a measure of 
graduated contributions and retirement pensions related to 
earnings. In any event, even if the legislation is passed in 
the present parliamentary session the scheme could not be 
brought into operation before April, 1961. The scheme as 
adumbrated in the White Paper is complicated and it will 
not be possible to appreciate its full effect until the requisite 
Bill has been introduced. Broadly the scheme provides that, 
subject to a minimum weekly contribution (somewhat lower 
than the present flat-rate contribution) the contributions of 
employed persons, other than those contracted out as mem- 
bers of occupational pension schemes, would be based on 84 
per cent. of earnings between £9 and £15 a week. Persons 
contracted out and their employers would continue to pay 
contributions at the existing rates. There would be a system 
of graduated pensions for those who pay graduated contribu- 
tions on earnings over £9 a week. The total combined 
minimum weekly contribution for an employed man not 
contracted out would correspond to 8} per cent. of £9 a 
week: i.e., 15s. 4d. a week and for a woman 13s. 6d. a week. 
Above these figures the contributions would increase with 
earnings up to a combined total of 25s. 6d. for a man and 
23s. 8d. for a woman paid jointly by the employee and the 
employer. The maximum would apply to earnings of £15 a 
week or more. 


All insured persons would be covered for the present flat- 
rate pension whether or not they are paying graduated con- 
tributions. The graduated contributions would count towards 
a graduated retirement pension payable, subject to retirement 
and an earnings rule, at age 65 (60 for women). From age 
70 (65 for women) it would be paid without an earnings rule 
and irrespective of retirement. The principle of the present 
retirement pension is therefore continued. The graduated 
element in the retirement pension would be proportionate to 
the weekly earnings between £9 and £15 on which graduated 
contributions had been paid, and the period over which they 
had been paid. For instance, a man who retired at 65 would 
have a total pension of 60s. a week (single) or 90s. a week 
(married) if he entered the scheme at age 53 and 70s. a week 
or 100s. a week, as the case may be, if he entered at age 42. 
The maximum would be £6 Is. a week which would be pay- 
able to a married man who entered the scheme at 18 and was 
earning at least £15 a week. 


The Labour Party plan provides for pensions equivalent to 
half pay on retirement after 50 years’ working life. The 
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pension would be restricted to not more than 50 per cent. of 
the average industrial earnings at the time. 


An important feature of both plans is the inter-relation 
of the state scheme with approved occupational pension 
schemes. Under the Government's plan those responsible 
for such schemes will be able to apply for their members to 
be contracted out of the graduated part of the state scheme. 
There has been criticism of the fact that it is only the 
employers, for their scheme as a whole, who will have the 
option to contract out for their members—not the members 
for themselves. This will only be permitted if (a) the occupa- 
tional scheme makes provision for pension rights equivalent 
to the maximum additional pension which would have been 
payable under the state scheme; (b) adequate provision has 
been made for preservation of pension rights up to the rights 
required to satisfy (a) above, if the employee ceases to be a 
member of the scheme such as on a change of job: and (c) the 
occupational scheme is financially sound. It has been estim- 
ated by the Financial Times that of the 5,000,000 workers 
now covered by private occupational schemes only about one 
half are in schemes which would come within the meaning 
of the plan as providing equal or better benefits. Most firms 
operating such schemes will, if they wish to contract out of 
the state scheme, have to alter them to make all rights under 
them transferable. At present life offices cover about 3,000,000 
of those covered by private schemes. The remainder 
belong to schemes administered by their own companies. In 
a minority of life office schemes and under a quarter of those 
administered internally transferability of pension rights is at 
present limited to employees’ own contributions. Those paid 
by employers remain in the pension fund and so lessen its 
cost. But full transferability will mean that the employers’ 
contributions must also be transferred to any new pension 
fund which the employee enters. 


Criticisms of the Plan 


The Economist suggests that a logical step would be that 
when private schemes cover all who can be covered by them 
the state scheme should be improved for those who cannot 
be so covered—but for them only. The aim should be to 
encourage those who are covered by private schemes to 
contract out, but as the Economist points out, the scheme 
does not do this. Many of those operating occupational 
schemes may be reluctant to make pension rights transferable 
as these schemes are often regarded by employers as a means 
of attracting and retaining employees. 


The Manchester Guardian, while describing the proposals 
as “ workmanlike but uninspiring ” suggests that it would be 
better to leave room for voluntary additions to contributions 
above the level which the plan makes compulsory. There 
are plenty of people not covered by private schemes who 
would like to provide themselves with something more than 
£6 a week for old age. The Manchester Guardian suggests 
that there is no reason why the State should not act as their 
agent. Perhaps in this respect the Government has been 
swayed too much by the views of the insurance companies. 
The Manchester Guardian also points out that the conditions 
of approval for private schemes are severe, but less onerous 
than under the Labour Party scheme. It suggests that there 
is a hint in the White Paper that the Government expects 
only a relatively small fraction of members of occupational 
schemes to remain outside the graduated contributions. 


It is a serious weakness of the Government plan that the 
graduated scheme does not apply to the self-employed. The 
Daily Telegraph points out that this is done under the United 
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States scheme and suggests that further consideration should 
be given to their inclusion in the Government plan. 

There has been much criticism—not only in left-wing 
journals, of the £15 ceiling for inclusion in the graduated 
scheme. It is generally felt, that taking a long view, and 
bearing in mind future rises in wages this limit should be 
higher. The New Statesman complains that workers will 
contribute to the scheme for 40 years and still face a 70 
per cent. drop in income when they retire. The Govern- 
ment consider, however, that an extensive extension of the 
state pension by way of graduation could do grave damage 
to existing occupational pension schemes and future develop- 
ment in this field. 

The Times is of opinion that the whole of the extra con- 
tributions cannot be needed to pay for the pension incre- 
ments and that a private scheme would give better terms to 
any man starting to pay at least before the age of 60. The 
plan offers enlarged pensions yet cuts both the Exchequer 
liability and the flat-rate contribution. This is described as 
a somewhat crude form of income tax payable by the more 
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prosperous towards the fixed benefits. It is complained that 
the projected receipts and payments of the scheme are not 
analyzed into their components; and that the Labour Party, 
though lacking the Government’s command of experts, was 
not afraid to publish the arithmetic of its pension plan for 
all to criticize. 


The White Paper concludes by stating that the Government 
has put forward these proposals as providing a framework 
within which the major problems at present facing the 
national insurance scheme can be solved. They constitute, 
in the Government’s view, a natural and proper development 
of the existing scheme in the light of the nation’s social and 
economic progress since that scheme was conceived and of 
the prospects of similar progress in the future. It is pointed 
out that any improvement in the provision for the old neces- 
sarily enlarges their claim on the national economy in the 
future ; in the view of the Government the present proposals 
therefore represent both a challenge to the nation and an 
expression of confidence that the challenge can and will be 
met. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Parker, C.J., Streatfeild and Diplock, JJ.) 
R. vy. LLOYD-JONES AND ANOTHER. Ex parte THOMAS 
October 24, 1958 
Criminal Law—Quarter sessions—Bench warrant—Committal to 
quarter sessions for sentence—Failure to appear—Power to 
issue warrant. 

APPLICATION for mandamus. 

On April 18 John Charles Platt was convicted at Cardiff city 
magistrate’s court on three charges of larceny, and was committed 
for sentence to the next quarter sessions for the city of Cardiff 
under the provisions of s. 29 of the Criminal Justice Act, 1948. 
He then gave notice of his intention to appeal against conviction, 
and in June he was granted bail by Ashworth, J., in London 
conditional on his reporting daily to the police. On August 14, 
1948, his appeal came on before quarter sessions. He did not 
appear or surrender to his bail and in due course the appeal was 
dismissed. The assistant recorder was asked to issue a bench 
warrant for the prisoner’s arrest, but he felt that in all the 
circumstances he had no power to do so. The chief constable 
of Cardiff, William Francis Thomas, obtained leave to apply for 
an order of mandamus directed to the recorder, H. V. Lloyd- 
Jones, Esq., Q.C., and the assistant recorder, F. Elwys Jones, Esq., 
QC., requiring the issue of a bench warrant. 

Held, that whatever might be the position with regard to the 
inherent power of a court of record to issue a bench warrant, 
it was clear from s. 29 (3) of the Criminal Justice Act, 1948, that 
a person convicted summarily and committed to quarter sessions 
for sentence was to be treated as if he had been convicted of that 
offence on indictment, and therefore, a recorder or assistant 
recorder had the power in such a case as the present to issue a 
bench warrant, and mandamus would issue to the recorder. 

Counsel: John Stephenson, for the appellant ; the recorder and 
assistant recorder were not represented. 

Solicitors: Theodore Goddard & Co., 
Thomas, Cardiff. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


for D. A. Roberts 


Xv. X 
October 23, 1958 
Criminal Law—Presumption of innocence—Child between eight 
and 14—Evidence sufficient to rebut. 

Case STATED by Caernarvonshire quarter sessions. 

The defendant, a boy of nearly nine years old, was convicted 
by the Portmadoc juvenile court on January 30, 1958, of break- 
ing and entering a dwelling-house on October 25, 1957, and 
stealing therefrom a powder compact, two £1 notes, a quantity of 
apples, four tins of grapefruit, one tin of blackcurrants, one tin 
of beer, and a bracelet. The juvenile court placed him on pro- 
bation for one year on payment of costs. The defendant 
appealed to Caernarvonshire quarter sessions. 


When interviewed by the police in the presence of his mother 
the defendant made a statement in which he said that he first 
went to the house with a cousin on a “ bob-a-job” visit. They 
knocked at the door, but there was no reply. Having knocked 
on the back door and seen that there was nobody there his 
cousin went to the window by the door. He lifted his cousin 
up on the window sill and his cousin pulled down the window 
and went in saying: “I’m going in to see what's there.” His 
cousin then went in and opened the back door and let him in. 
They were both frightened and left by the back door. His cousin 
took the key with him. The following afternoon the defendant 
went with his cousin and three other boys to the house, opening 
the back door with the key. There was evidence that the boy 
came of a respectable family, had been properly brought up, 
and, apart from the present matter, was well behaved. 

Held, that the evidence that the defendant was a respectable 
child who had been properly brought up was sufficient to rebut 
the presumption of innocence which arose by reason of his age, 
and that the justices and quarter sessions were entitled to find 
that there was evidence of a guilty state of mind. 

Counsel: Peter Thomas, for the appellant; W. T. Williams, 
for the respondent. 

Solicitors: Hall, Clark & Goldhawk, for Gwyndaf-Williams & 
Roberts, Portmadoc; Whitfield, Byrne & Dean, for Carter, 
Vincent & Co., Bangor. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


GRIFFIN v. SQUIRES 
October 23, 1958 
Road Traffic—Driving on road when unlicensed and uninsured— 
Car park not a road—Road Traffic Act, 1930 (20 and 21 
Geo. 5, c. 43), s. 4 (1), s. 35, s. 121. 

CASE STATED by Leicestershire justices. 

An information was preferred at Coalville magistrates’ court 
by the appellant, Henry Thomas Griffin, a police officer, charg- 
ing the respondent, Judith Ann Squires, with driving a motor 
vehicle on a road without a licence, contrary to s. 4 (1) of the 
Road Traffic Act, 1930. A second information charged her 
with driving the vehicle on a road while uninsured, contrary to 
s. 35 of the Act. The respondent, who did not hold a licence, 
and was not covered by third-party insurance, drove a saloon 
car, with the owner’s permission, in the car park for a short 
distance, during the course of which the car passed through a 
privet hedge and came to rest on the lawn outside the municipal 
buildings, in London Road, Coalville. The car park was owned 
and maintained by the Coalville urban district council and the 
public were allowed to use it at all times without payment. Certain 
persons regularly crossed the park for the purpose of going to a 
bowling club and council allotments. The justices were of opinion 
that the car park was not a “road” within the meaning of the 
Act, and dismissed both informations. The prosecutor appealed. 
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Section 121 of the Road Traffic Act, 1930, states: ‘“‘ Road’ 
means any highway and any other road to which the public has 
access, and includes bridges over which a road passes.” 

Held, that, as the public generally did not use the car park 
as a footpath leading to the bowling green and allotments, and 
as there must be some limitation to the principle that any place 
to which the general public has access became a road within 
the definition in s. 121, it was a question of fact for the 
magistrates whether the car park in question could be treated 
as a road, and, as there was evidence to support the magistrates’ 
decision, the appeal must be dismissed. 

Counsel: Mrs. E. K. Lane, for the appellant; the respondent 
did not appear. 

Solicitors: Alfred Neale & Co., for H. V. Jackson & Co., 
Leicester. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


RAYMOND v. COOK 
October 22, 1958 
Local Government—Byelaw—Good rule and government—Pro- 
hibition of noisy instrument in street—Ice-cream van with 
musical box and amplifier. 

Case STATED by Hampshire justices. 

At Havant magistrates’ court two informations were preferred 
by the respondent Cook, a police officer, against the appellant, 
Ronald John Raymond, for offences against the byelaws for good 
rule and government of the county of Southampton alleging that 
he caused annoyance to the inhabitants of the neighbourhood by 
using a noisy instrument for the purpose of selling ice-cream. 
The byelaw provided: “No person shall, for the purpose of 
hawking, selling, distributing, or advertising any article, shout 
or use any bell, gong or other noisy instrument in any street or 
public place so as to cause annoyance to the inhabitants of the 
neighbourhood or persons assembled in a place of worship, 
entertainment or other place of public assembly.” The appel- 
lant hired a van for selling ice-cream on his own account, on 
which was fitted an electrical musical box with an electric 
amplifier which could be adjusted by the driver. Two witnesses 
were complainants, one in respect of each occasion charged, both 
of these being night-workers who slept during the daytime. On 
the other side was a body of witnesses who said they had no 
complaint whatever of the noise, and some said that they had 
asked the driver to increase the volume of the amplifier. A 
police officer who had also heard the bells on a number of 
occasions said they were produced by a musical box playing a 
tune which he recognized but could not name. The amplifier 
was of a type which had been selected by tests to determine 
which noise was least annoying and had been operating for 
three years. The justices were of opinion that the instrument 
was a noisy instrument within the words of the byelaw and had 
caused annoyance to two reasonable persons. Being further of 
opinion that it was not necessary, to prove a breach of the bye- 
law, to call evidence that on each occasion either the inhabitants 
generally or more than one of them had been annoyed, they 
convicted the appellant and fined him £1 on each information. 
The appellant appealed. 

Held, that an instrument could be noisy within the meaning 
of the byelaw whether it was a musical instrument or not, and 
that it was sufficient to prove that the instrument was so noisy 
as to be calculated to annoy. The justices had, therefore, 
approached the issue in a proper manner, and the appeal must 
be dismissed. 

Counsel: J. D. May, for the appellant; D. A. Grant, for the 
respondent. 

Solicitors: John Emmerson & Co.; Theodore Goddard & Co., 
for G. A. Wheatley, Winchester. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


TONKIN v. RAVEN 
October 22, 1958 
Shop—Sunday closing—Multiple business—Breach of regulations 
requiring exhibition of notices—Appropriate section under 
which to lay information—Shops Act, 1950 (14 Geo. 6, 
c. 28), ss. 47, 50—Shops Regulations, 1937 (S.R. & O., 1937, 
No. 271). 

Case STATED by East Ham justices. 

An information was preferred at East Ham magistrates’ court 
by the appeliant, Douglas George Tonkin, a chief inspector under 
the Shops Acts, charging the respondent, Bertie Raven, that he, 
being the occupier of a shop or place at which the retail trade 
or business of general stores was carried on, did fail to comply 
with the provisions contained in s. 50 of the Shops Act, 1950, 
and regulations made thereunder in that notices as required by 
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the section and regulations were not displayed stating the purpose 
for which the shop was open on Sunday, contrary to the pro- 
visions of the Act. 

By s. 47 of the Act it is provided: “ Every shop shall, save 
as otherwise provided by this part of this Act, be closed for 
the serving of customers on Sunday...” By s. 50, “ Where 
several trades or businesses are carried on in the same shop and 
any of those trades or businesses consist only of transactions of 
such a nature that, if they were the only transactions carried on in 
the shop, the provisions of this part of this Act requiring the 
shop to be closed for the serving of customers for the whole 
or any part of Sunday would not apply to the shop, the shop may 
be kept open for the whole or any part of Sunday, as the case 
may be, for the purposes of those transactions above, subject, 
however, to such conditions as may be prescribed.” The type 
of transactions in question are set out in sch. V, and in the 
case of a multiple business, the shop may be kept open for those 
transactions which come within sch. V, subject to conditions 
prescribed by the Shops Regulations, 1937, which are continued 
by the Act of 1950, and relate to (i) the exhibition of certain 
notices, and (ii) the exhibition of no other goods than those for 
which the shop could lawfully be kept open. The magistrates 
were of opinion that the information should have been laid 
under s. 47 of the Act and had been, accordingly, wrongly laid. 
They dismissed the information and the prosecutor appealed. 

Held, that s. 50 was merely a permissive section and not one 
of itself creating any offence; the real offence, if any, which 
was committed was the offence of remaining open contrary to 
s. 47; and the magistrates had, therefore, come to a right con- 
clusion. 

Counsel: Wrightson, for the appellant: the respondent did not 
appear. 

Solicitors: Sharpe, Pritchard & Co., for R. H. Buckley, East 


am. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
(Before Lord Parker, C.J., Cassels and Streatfeild, JJ.) 


Re MINERVINI 
October 7, 1958 
Habeas Corpus—Extradition—Right of requisitioning govern- 
ment to be heard—Alleged offence on board ship—Extradi- 
tion crime—“ Territory.” 

APPLICATION for habeas corpus. 

The applicant, Onofrio Minervini, an Italian subject, was 
detained in a British prison by an order of the chief magistrate 
of the metropolis committing him there to abide an order of 
extradition made by the Home Secretary. The applicant was a 
seaman in the Norwegian motor tanker “ Vanja” and was accused 
of having murdered one Aas on July 20, 1958, on board that 
vessel. There was no specific evidence of the geographical 
position of the vessel at the time, all that was proved being that 
it was some six days’ steaming from a British port. The extra- 
dition proceedings were started as the result of a request by the 
Norwegian government. Pursuant to the Extradition Act, 1870, 
a treaty of extradition between H.M. Queen Victoria and the 
governments of Sweden and Norway was made on June 26, 
1873, and an Order in Council, dated September 30, 1873, applied 
to that treaty the provisions of the Act. In 1907 there was a 
further Order in Council applying the provisions of the treaty, 
with slight alterations, to Norway alone. By art. I of the treaty 
it was provided: “The High Contracting Powers engage to 
deliver up to each other those persons who, being accused or 
convicted of a crime committed in the territory of one Party, 
shall be found within the territory of the other Party, under the 
circumstances and conditions stated in the present treaty.” 
Article 2 set out the list of crimes which should be treated as 
extradition crimes and included “ (16) sinking or destroying 4 
vessel at sea or attempting to do so; (17) assaults on board a 
ship on the high seas, with intent to destroy life or to do grievous 
bodily harm; (18) revolt, or conspiracy to revolt, by two or more 
persons on board a ship on the high seas against the authority of 
the master.” On the hearing a preliminary point arose whether 
the requisitioning government was entitled to be heard, 

Held, (i) on the preliminary point, that under R.S.C., Or. 59, 
r. 17, the court had power in a proper case to direct that notice 
of motion should be served on the representative in this country 
of the requisitioning government, and, although that had not been 
done in the present case, as counsel representing that government 
was in court, the court would hear him should the occasion arise; 
(ii) on the main issue, the treaty must be held not to be using 
the word “territory” in art. 1 in its strict sense, but in a sens 
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which was equivalent to jurisdiction, and, therefore, it did not 
matter for the purpose of the present application whether at 
the time of the alleged murder the ship was on the high seas, 
in the territorial waters of Norway or in any other territorial 
waters. It was unnecessary, therefore, that any evidence should 
be tendered before the Chief Magistrate to show the position of 
the vessel, and the application must be refused. 

Counsel: Caplan, Q.C., and Verney, for the applicant ; Seaton, 
for the governor of Brixton Prison; Sir Frank Soskice, Q.C., and 
Quentin Edwards, for the Norwegian government. 

Solicitors: Crawley & de Reya; Director of Public Prosecu- 
cutions ; Neil Maclean & Co. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


WORKING MEN’S CLUB AND INSTITUTE UNION, LTD. 
v. SWANSEA CORPORATION 


October 17, 1958 
Rating—Relief—Organization not established or conducted for 
profit—Organization whose main objects... “are... 


connected with the advancement of .. . social welfare’”’— 
Central organization formed to encourage working men to 
form clubs—Rating and Valuation (Miscellaneous Provisions) 
Act, 1955 (4 and 5 Eliz. 2, c. 9), s. 8 (1) (a). 

CASE STATED by the deputy recorder of Swansea. 

The appellants, the Working Men’s Club and Institute Union, 
Ltd., appealed to Swansea quarter sessions against an amount 
of rates assessed on them in respect of their convalescent home 
at Langland Bay, claiming that they were entitled to relief under 
s. 8 (1) (@) of the Rating and Valuation (Miscellaneous Pro- 
visions) Act, 1955, as “an organization . . . not established or 
conducted for profit and whose main objects are . . . concerned 
with the advancement of . . . social welfare.” 

In 1862 the Working Men’s Club and Institute Union was 
formed to encourage working men to band together in working 
men’s clubs. By 1888 the union was very nearly self-supporting 
and on April 18, 1889, it was registered under the Industrial 
and Provident Societies Act, 1876. By 1890 the number of clubs 
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which were members of the union was 384; by 1925 2,469; and 
by 1955 3,420, with a total membership of just under two million. 
By r. 2 of its rules the objects of the union were stated to be: 
“To carry on the business of general advisers, teachers of the 
doctrine of association for social or ameliorative purposes, pub- 
lishers, stationers and booksellers, general traders, agents and 
manufacturers, both wholesale and retail, of any article which 
may assist the development of clubs or their members; to pro- 
vide and maintain convalescent homes, or other institutions for 
the benefit of the members or wives or children or dependants of 
the members of clubs which are members of the union. The 
union shall have full power to do all things necessary, expedient, 
or considered by it desirable for the welfare and protection or 
assistance of, or helpful in any manner to its members, and for 
the accomplishment of all objects specified in its rules.” 

The deputy recorder held that the appellants were an organiza- 
tion which was not established or conducted for profit, but that 
their main objects were not concerned with the advancement of 
social welfare, and they were, therefore, not entitled to the relief 
claimed. The appellants appealed. 

Held, (i) that, as the profits made by the appellants were not 
distributed like those of a commercial company nor returned to 
the members, the deputy recorder had rightly held that the organ- 
ization was not established or conducted for profit; (ii) (Cassels, J., 
dissenting on this point) that, though the member clubs could not 
qualify for relief, as there was _not in their case the public 
element necessary to constitute “social welfare,” the original 
object of the appellants as the central organization, namely, that 
of encouraging the working men to form working men’s clubs, 
had persisted throughout and did fall within the words “ advance- 
ment of social welfare.” The appellants were, accordingly, within 
the words of s. 8 (1) (a), and the appeal must be allowed. 

Counsel: Molony, Q.C., and J. M. Milne, for the appellants ; 
Squibb, Q.C., and B. M. Rees, for the respondents. 

Solicitors: Wrentmore & Son, for Edward T. Davies, Ponty- 
clun; Kenneth Brown, Baker, Baker. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


CYPRUS : LOCAL GOVERNMENT PROPOSALS 

At the invitation of the Cyprus Government, Mr. T. C. 
Hayward (clerk to the West Sussex county council) spent two 
periods in Cyprus during 1957 for the purpose of investigating 
local government services in the island, and of making recom- 
mendations. Mr. Hayward’s report has now been published, and 
although the report was drawn up within the framework of the 
Radcliffe Constitution, which was never implemented and which 
has now been, in many respects, superceded—nevertheless there 
are many features in the report which in the event of co-operation 
between Greek Cypriots and the Cyprus Government manifest- 
ing itself, could be implemented. 

Mr. Hayward’s proposals are set along rather similar lines to 
the local government system in Great Britain (whilst retaining 
certain Cypriot bodies whose functions are well-known and under- 
stood by the Cypriot people). That is to say, he envisages, 
broadly ‘speaking, a system of local government of which the 
two major bodies would be municipalities and rural district 
councils, with “village commissions’ occupying a rdéle rather 
similar to that occupied by parish councils in this country. In 
the 16 municipalities, he suggests that the ward boundaries be 
so defined as to secure representation for racial minority groups. 
Also that racial minority voters would be entitled to claim to be 
put on the racial communal! roll of the nearest ward of their own 
race. Mr. Hayward proposes that the village commissions should 
form the foundation stone of rural local government, but that a 
second tier should be formed of rural district councils. 

With the Macmillan plan substituted for the Radcliffe consti- 
tution Mr. Hayward’s scheme would not be appropriate in the 
municipalities or the new rural districts since Macmillan contem- 
plates separate Greek and Turkish municipal councils. Mr. 
Hayward’s report, however, recommended that in villages having 
a racial minority of 30 or more persons a separate village com- 
mission for that community should be formed. 

Naturally, so far as functions are concerned, the police force 
in Cyprus must of necessity be under the control of the Govern- 
ment, otherwise, the pattern has much in common with the British 
model. We see, however, that Mr. Hayward recommends that 
since many of the agricultural activities in the island conform to 
climatical rather than to district boundaries, he therefore recom- 


mends that with regard to the agricultural services, these should 
remain as at present the function of the central government. On 
education, he suggests that the projected local authorities should 
be limited to the provision and maintenance of school buildings 
and equipment and non-teaching staff—while teachers, discipline 
and policy, including curriculum, would remain with the central 
government. 

One of the most interesting sections of the report is that on 
finance. Mr. Hayward details the various existing sources of 
revenue, which include a rating system not entirely dissimilar 
from that obtaining in this country, and also, inter alia, pro- 
fessional and trade licences ; theatrical and trade licences ; build- 
ing permits; market fees and tolls, and slaughterhouse fees. In 
addition, Government grants in aid are made by the Government, 
who also make loans and expert advice available. So far as some 
of the more unusual sources of revenue is concerned—in Nicosia 
the collection costs of hawking fees of £746 was £1,100, or 147°4 
per cent. The cost of collecting weighing fees was 45°6 per cent. 
and market fees and tolls 18°8 per cent. Mr. Hayward recom- 
mends that all existing forms of taxation which are uneconomic 
should disappear and certain other forms of taxation should be 
introduced—of which possibly the most controversial is the sug- 
gestion that for the rural district there should be a district 
services tax—a tax based on the assessment of means as the 
main source of revenue. 

He suggests that central Government officers in Cyprus who 
will participate in local government in the island should spend 
a period with local authorities in this country or in Australia or 
New Zealand. One of the more revolutionary suggestions in the 
report is where he suggests that there should be facilities for 
easy interchange of staff between central and local government: a 
recommendation many would echo for application in this country. 

Whatever the fate of this report in Cyprus—and indeed, what- 
ever the fate of Cyprus itself—there are many multi-racial 
territories in the Commonwealth which could benefit from study- 
ing the report. Although happily the tensions which exist in 
the island at the present time are unique, similar underlying 
problems exist elsewhere, and such a thoughtfully drafted report 
could be a valuable contribution to the subject of local govern- 
ment in the Commonwealth. 
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INCOME TAX RELIEF FOR SUBSCRIPTIONS 


It has long been felt that a member of a professional body 
should be allowed to deduct his subscription from his taxable 
income under the income tax laws. This concession, to a limited 
extent, is given by s. 16 of the Income Tax Act, 1958. Certain 
statutory fees and contributions are automatically deductable 
from the emoluments of any office or employment. These 
include the fee payable in respect of retention of name in the 
register of architects, dentists, ophthalmic opticians, pharmaceu- 
tical chemists or veterinary surgeons. There may also be deducted 
the fee or contribution to compensation fund or guarantee fund 
payable on issue of solicitor’s practising certificate. The section 
further provides for the deduction of any annual subscription 
paid to a body of persons approved for the purposes of the 
section by the Commissioners of Inland Revenue. The Com- 
missioners may, on the application of the body, approve any 
body of persons not of a mainly local character whose activities 
are carried on otherwise than for profit and are solely or mainly 
directed to all or any of certain prescribed objects including 
(a) the advancement or spreading of knowledge (whether gener- 
ally or among persons belonging to the same or similar profes- 
sions or occupying the same or similar positions); (5) the main- 
tenance or improvement of standards of conduct and competence 
among the members of any profession; and (c) the indemnifica- 
tion or protection of any profession against claims in respect of 
liabilities incurred by them in the exercise of their profession. 
The relief may extend to part of an annual subscription if the 
activities of the body significantly extend to other objects. 


AIR POLLUTION 

Air pollution is primarily a problem in congested urban areas 
but it is not always realized that in some parts of the Common- 
wealth there are not only vast rural areas but also some densely 
populated cities. Air pollution is therefore causing some concern 
even in New Zealand. The Board of Health is setting up an 
advisory committee to advise the Minister of Health on the 
matter. In urging the establishment of such a committee the 
Minister said action to prevent air pollution must be taken long 
before the situation becomes severe enough for the general 
public to realize how much they are being effected. The Health 
Department has already been active in various ways in introduc- 
ing measures to help combat air pollution. Legislation and 
regulations have been brought into operation, a chemical inspector 
has been appointed and advice has been given to major local 
authorities on the development of byelaws to cover smoke 
densities. A general smoke density regulation is being drafted 
for adoption by local authorities. The function of the new 
advisory committee will be to consider and advise on air pollu- 
tion matters on a national scale, to consider and make recom- 
mendations on the action necessary to check the development of 
an air pollution problem and to ensure its abatement, to determine 
what sampling and analytical programmes should be undertaken 
to establish the degree and change in the air pollution of New 
Zealand, to correlate reports and advice on air pollution, and 
to provide authoritative comment and advice. 


EMERGENCY WATER SUPPLIES 

Even although in recent years there has been a general policy 
to extend the area covered by water undertakings, sometimes 
there is a serious shortage due to drought in some areas while 
other areas may not be so badly effected. The Water Act, 1958, 
will enable the Minister of Health to make orders allowing 
statutory water undertakers to obtain additional supplies of 
water for a limited period when they are faced with a serious 
deficiency in their supplies caused by lack of rain. This may be 
by the taking of more water from an existing source, the taking 
of water from a new source, or the reduction of the amount of 
compensation water to be discharged. Compensation water means 
water which any statutory water undertakers are under an 
obligation to discharge into a river, stream, brook or other 
running water or into a canal as a condition of carrying on their 
undertakings. Orders can also be made suspending or modify- 
ing obligations to treat water in particular ways. 

It is explained in a circular to local authorities from the 
Ministry of Health that before applying for an order the 
statutory water undertakers must consult the river board con- 
cerned. Before making an order the Minister must be satisfied 
of the need and he is required to take into account the interests 
of all persons concerned with the conservation or use of the 
water to which the order relates. Initially an order cannot last 
for more than six months. In similar circumstances the 
Minister may make orders authorizing undertakers to supply water 
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from tanks or standpipes in streets if necessary, and to continue 
to levy their normal rates and minimum charges while so doing. 

The Minister has expressed the hope that it will rarely be 
necessary for the powers of the Act to be invoked. If, however, 
it is necessary to use them, it will be essential to do so quickly 
and he will treat all applications with the utmost speed. 


INDUSTRIAL ACCIDENTS 

The quarterly journal, Accidents, for October, published by 
H.M.S.O. price Is. 3d. net, deals specially with accidents which 
have occurred in connexion with food machinery. It is pointed 
out that in the food industries many people are employed who 
have limited experience. Close attention is therefore necessary 
to the requirements of s. 21 of the Factories Act, 1937, in respect 
to the training and supervision of young persons under 18 years 
of age. Referring to accidents in connexion with building and 
constructional work, examples are given of the many serious 
accidents which occur on building sites because workmen erect 
temporary working platforms which are not properly secured, are 
not sufficiently strong to carry the loads which are imposed upon 
them, are not of adequate width or are not provided with guard 
rails and toe boards which are required by the Building (Safety, 
Health and Welfare) Regulations, 1948. This is a matter to 
which architects and surveyors to local authorities might give 
special attention. 


PERSONALIA 


APPOINTMENTS 


Mr. F. W. Ward, LL.M., deputy town clerk of Grimsby, Lincs., 
has been promoted town clerk in succession to Mr. L. W. Heeler, 
whose retirement will take effect on December 31, next. 

Mr. Ian Drummond, deputy town clerk of East Ham county 
borough council, will take up the position of clerk to the Trent 
River Board, in February, next, on the retirement of Mr. John 
Hirst, O.B.E., A.F.C. Mr. Drummond has been deputy town 
clerk of East Ham since the end of 1952 and previously was 
deputy town clerk of Dudley. He was articled to the town clerk 
of Great Yarmouth and has held appointments as assistant 
solicitor at Great Yarmouth, Hastings and Wolverhampton. 

Mr. Thomas Milton Clark Francis, assistant solicitor to the 
city of Salford since May last year, has been appointed deputy 
clerk to the Birkenhead magistrates. 

Mr. J. T. Kellett has been appointed senior assistant solicitor 
in the Halifax town clerk’s department. He was articled in 
Chester town clerk’s department and is a son of the director of 
education for Cheshire, Dr. J. B. Kellett. 

Mr. Joseph Smith, deputy chief constable of Liverpool since 
1955, has been appointed chief constable of the city in succession 
to Sir Charles Martin, who becomes one of H.M. inspectors at 
the end of this month. Mr. Herbert Balmer, assistant chief 
constable of Liverpool since 1955 and former head of the C.LD. 
is to be deputy chief constable. Both appointments are subject 
to formal Home Office approval. 

Chief Inspector Stanley Parr, of Lancashire police force, has 
been appointed chief superintendent and deputy chief constable 
of Blackpool, Lancs. 

The following appointments in the Durham combined proba- 
tion area have been announced: Miss Ann Storey, to serve 
Gateshead county borough and Blaydon petty sessional division, 
as from November 1, last; Mr. Geoffrey Ernest Parker, to serve 
Hartlepool and Castle Eden petty sessional division as from 
October 20, last: He succeeds Mr. D. J. Macmillan, now relief 
probation officer for the Durham area. He also commenced his 
new duties on October 20, last; Mr. John Rushton Noble, to 
serve Barnard Castle, Bishop Auckland and Weardale petty 
sessional divisions, as from December 15, next. Miss Storey will 
work from 8 Swinburne Place, Gateshead; Mr. Parker from 
18 Blackhills Road, Horden; Mr. Macmillan from 10 Mowbray 
Street, Durham, and Mr. Noble from 6 Kensington, Cockton 
Hill Road, Bishop Auckland. 


OBITUARY 

Mr. Leonard Oakden Need, town clerk of Gloucester until his 
retirement in 1955, and previously town clerk of Lincoln, has died 
at the age of 66. When he retired on September 30, 1955, Mr. 
Need had been the longest serving town clerk of a county 
borough in office at that time. He had been town clerk of 
Gloucester since October 1, 1932, and prior to that had been town 
clerk of Lincoln county borough from January 1, 1922. Mr. 
Need had previously served as assistant solicitor to the county 
boroughs of Chester and Brighton. 
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CXXII 
ANNUAL REPORTS, ETC. 


ANNUAL REPORT OF THE MINISTRY OF LABOUR AND 
NATIONAL SERVICE 


The report of the Ministry of Labour and National Service 
shows that during the early months of 1957 the slackening in the 
demand for labour continued and towards the end of the year 
there were signs of a further decline, the number of unfilled 
vacancies in December being the lowest since the winter of 
1952-53. The total working population decreased by 61,000 to 
24,148,000. The average number of persons unemployed during 
the year was 313,000, which was 56,000 higher than the average 
for 1956. 

An important development of the employment exchange service 
came with the closing of the Ministry’s three appointments offices 
at the end of March, 1957. The placing service covering pro- 
fessional, managerial and executive posts was then brought into 
the field of the employment exchange service and operated from 
48 of the larger employment exchanges in industrial and com- 
mercial centres all over the country. 

On youth employment, it is pointed out that although more 
school-leavers became available for employment, the number of 
unfilled vacancies for young persons over the whole country 
continued to exceed the number of young persons registered as 
unemployed. Five hundred and twenty-one thousand boys and 
girls were given vocational guidance. In all, 383,000 were placed 
in employment—228,000 of them in their first jobs after leaving 
school. The progress in employment of 395,000 young people was 
followed up. Of that number, nearly 260,000 attended “open 
evenings ” to report the progress in their work. 

Turning to the resettlement of disabled persons it is stated that 
the 15 industrial rehabilitation units continued to provide courses 
for men and women who because of illness, injury or long unem- 
ployment needed help to fit them to return to work. During the 
year, 9,627 people (8,310 of them men) were admitted to the 
units. Vocational training of various kinds was given in govern- 
ment training centres and during the year 3,544 disabled persons 
(2,715 men) completed a course of training. Some 2,055 (includ- 
ing 67 on special courses for the blind and 26 tuberculosis 
trainees on a part-time basis) were in training at the end of the 
year. Seventy thousand five hundred and thirty-nine registered 
disabled persons were placed through the Ministry in ordinary 
employment during the year and an additional 1,067 were found 
employment in sheltered workshops. Checks made three months 
after the placings showed that 72°7 per cent. of those found work 
were satisfied with their employment. Only 10°2 per cent. had 
become unemployed again. 


CORNWALL PROBATION REPORT 

The number of persons under supervision in this area remains 
fairly constant—352 at the end of 1957 as compared with 349 at 
the end of the previous year. It is interesting to note, however, 
that the position as regards juveniles has improved—only 19 new 
supervision orders were made in the year as compared with 24 
the previous year and 30 in 1955. The senior probation officer, 
Mr. F. A. Terry, is hesitant to ascribe particular reasons for this 
welcome improvement, but he does think that the development of 
the children’s service in the area, and the fuller implementation 
of the Education Act, 1944, have had their effects. 

Mr. Terry is anxious for the fullest possible use of the power to 

remand for inquiries before the passing of sentence before the 
court, and we are glad to notice this emphasis on inquiry after 
conviction rather than before the trial has taken place. Pre-trial 
inquiries have many questionable aspects in a system which pre- 
supposes innocence until guilt is established. 
_A high degree of success is claimed in the operation of proba- 
tion during the year, and Mr. Terry’s figures of comparison of 
costs entailed by the various methods of treatment open to a 
court when guilt has been proved makes it abundantly clear that 
probation, whilst not only one of the most successful methods, 
is far and away the cheapest. We have seen this comparison 
made elsewhere and it is worth remarking that the most expensive 
of all treatments is the detention centre. What it is about this 
method of punishment which makes it more expensive per head 
even than an approved school or borstal ? 

It is pleasing to be able to report an easing of staff problems, 
and Mr. Terry prefaces his remarks in connexion with this aspect 
of matters by some amusing details from earlier records, which 
reveal with extraordinary clarity the self-denial and sheer devo- 
tion to social well-being of the earlier volunteers who began 
probation work in the area. 
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THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


STATUTORY FINES 


At question time in the Commons, Mr. H. Hynd (Accrington) 
asked the Secretary of State for the Home Department whether 
he was yet able to announce the result of his review of existing 
small statutory fines. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that the review was making progress, but merely 
to survey the existing small statutory fines was a considerable 
task, and a good deal of consultation would have to take place 
before legislation could be introduced. He could not, therefore, 
say when he would be in a position to put forward proposals. 


ATTEMPTED SUICIDE 


Mr. K. Robinson (St. Pancras, N.) asked the Secretary of State 
what progress he had made in his consideration of the law 
relating to attempted suicide; and what proposals he had for 
introducing amending legislation during this session. 

Mr. Butler replied that before a change in the law was pro- 
posed, it was necessary to ensure that persons who attempted 
suicide and needed care but could not be given it, or would not 
accept it, unless they were brought before the courts, could be 
looked after by other means. He was still studying that difficult 
problem, and he was sorry that he could not yet give an under- 
taking as to when it would be possible to introduce legislation. 


JURY SERVICE 

Mr. W. R. Blyton (Houghton-le-Spring) asked the Secretary of 
State if he was aware of the loss of earnings sustained by many 
citizens who served on juries; and if he was prepared to bring 
in legislation to reimburse to the actual amount of wages lost. 

Mr. Butler replied that he had recently, with the consent of 
the Treasury, made regulations increasing the maximum amounts 
which might be paid to a juror in respect of loss of earnings, 
from 30s. to 40s. for a whole day, and from 15s. to 20s. for a 
period of not more than four hours. He hoped that the 
increases, which came into force on November 1, would obviate 
hardship to citizens performing that public duty. 











THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Stables: St. Albans Road, Office: 5, Bloomsbury Square, 


South Mimms, Herts. London, W.C.1. 
Tel.: Holborn 5463. 
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MARRIAGE A LA MODE 


The matrimonial courts, both superior and inferior, embark 
on the new session with a spate of fresh legislation bearing 
down upon them. Many of the new Acts deal with what 
one might call the “ bread-and-butter” of marriage. The 
Maintenance Orders Act, 1958, provides for registration, in 
the High Court, of any maintenance order granted by a 
magistrates’ court (and the same applies to an affiliation 
order). Conversely, any order for ancillary relief, granted 
by the High Court, may be registered in a magistrates’ court ; 
in either case the order may be enforced by the court where 
it is registered. For the first time in history a reform is 
introduced which has been for a long time advocated by 
the feminist organizations and the women M.P.s; sums 
payable under such an order, and any arrears, may be 
collected from a defaulting spouse by his employer (through 
the medium of an “ Attachment of Earnings order,” served 
upon the employer) and must be paid over by him to an 
officer of the court, who will pass it on (less any Treasury 
“rake-off ”) to the injured spouse. Employers, already 
burdened with the abstruse calculations relating to P.A.Y.E. 
and National Insurance, will have little cause to bless the 
ingenuity of the reformers and the parliamentary draftsmen 
concerned. 

Then there is the Matrimonial Causes (Property and Main- 
tenance) Act, 1958, which extends the class of claimants 
(who may apply to the court for a share of maintenance 
under the will or intestacy of a deceased person who has 
failed to make adequate provision for them) to a former 
wife of the deceased—thus giving her the opportunity (how- 
ever long ago the marriage was dissolved or annulled) to 
pursue her claim against the deceased into his very grave. 
The same statute enables a claimant to ask the court to 
set aside certain dispositions calculated to defeat her claim. 


The Matrimonial Proceedings (Children) Act, 1958, gives 
the Divorce Division power to defer the grant of decree 
absolute until it is satisfied, either that satisfactory arrange- 
ments have been made for the care, upbringing and main- 
tenance of the children (if any), or that it is not reasonably 
practicable to make such arrangements at all. The definition 
of “child” is extended to apply to a child of one of the 
spouses (including an illegitimate or adopted child who has 
been accepted as one of the family by the other spouse) as 
it now applies to a child (whether legitimate, adopted or 
illegitimate) of both parties. The Act further extends the 
powers of the court to give the custody of any “child” to 
a third party or local authority, instead of to either “ parent,” 
if the court thinks such a course in the best interests of 
the “child.” Nobody is likely to quarrel with these pro- 
visions, since the children (if any) are innocent sufferers 
whenever a home is broken up. 


The Maintenance Agreements Act of 1957 has already 
given the Divorce Division full power to revise the terms of 
any maintenance agreement, however freely entered into, 
between spouses living apart; such revision may be made 
whenever it seems to the court to be justified by a change 
of circumstances. 

Of reforms in the substantive law of divorce, recommended 
by many members of the Royal Commission, and supported 
by a large proportion of thoughtful people in the country, 
there is as yet no sign, except for the liberalizing of the law 
relating to divorce on the ground of one spouse’s insanity. 





The Divorce (Insanity and Desertion) Act removes a tech- 
nical doubt that has lurked in the minds of Judges for the 
past 20 years; it is now made clear that, despite the insanity 
of one spouse, he or she is to be regarded as capable of 
forming the necessary intention which is one of the two 
constituents of continuing in a state of desertion. The words 
“continuously under care and treatment” in the Act of 
1950 are also more liberally interpreted. So far, so good; 
but many people, both lawyers and laymen, would be glad 
to see Parliament giving a courageous lead on the main issue 
—that divorce should no longer be regarded (as in effect it 
is) as a penalty against the “ guilty ” party, but that it should 
be seen for what it ought to be—a drastic surgical remedy, 
available to either side, when the heart and kernel of a 
marriage—the mutual respect and affection of the spouses— 
has withered away, leaving only the empty shell, which is 
the legalistic bond. It may be doubted whether the present 
anomalous system keeps any one single pair of spouses 
together, or their home intact, if one of them has found the 
situation intolerable and decided to break the de facto tie. 
That system is responsible, not only for much human un- 
happiness, but also for a great deal of sexual irregularity 
and many illegitimate births. 

In this connexion it is instructive to look back three 
hundred years to the clear mind and bold expression of views 
by John Milton. At the age of 35 he married Mary Powell, 
a girl of 17, in May 1643; she left him in July of that year. 
In August he published The Doctrine and Discipline of 
Divorce, Restored to the Good of Both Sexes from the 
Bondage of Canon Law and Other Mistakes, in which he 
declared the notion of a sacramental sanctity in the marriage 
relationship to be a clerically invented superstition, and 
argued that inherent incompatibility of character is a just 
reason for divorce : — 

“That indisposition, unfitness or contrariety of mind, arising 
from a cause in nature unchangeable, hindering and ever likely 
to hinder the main benefits of conjugal society, which are 
solace and peace, is a greater reason of divorce than natural 
frigidity, especially if there be no children and that there be 
mutual consent ... That the ordinance which God gave to 
our comfort may not be pinned upon us to our undeserved 
thraldom, to be cooped up (as it were) in mockery of wedlock, 
toa perpetual betrothed loneliness and discontent, if nothing 
worse ensue. 

Strong words, these, from one who was to be the author— 
20 years later—of Paradise Lost, written— 

“ To justify the ways of God to men.” 

And eloquently indeed do the fearless arguments of The 
Doctrine and Discipline of Divorce presage the courageous 
advocacy, (one year later) of Areopagatica, in favour of 
freedom of the press, and assaulting the whole system of 
licensing and censorship established at a time when the revolt 
against Charles I, and the opening of the Civil War, was 
replacing one tyranny by another. ALP. 

(To be concluded.) 





CHANGE OF ADDRESS 

The West London Rent Tribunal (which covers the metropolitan 
boroughs of Chelsea, Fulham, Hammersmith, Holborn, Kensing- 
ton and the city of Westminster) has moved from Hammersmith 
and its address now is Charles House, Kensington High Street, 
W.14. Charles House is a large block of Government offices 
near Olympia and the rent tribunal offices are situated on the 
ground floor. The new telephone number is Western 8131. 
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a Share Account in 


ABBEY NATIONAL 


Money ready to meet death duties and other claims 
is readily available without any capital loss whatso- 
ever, when the estate includes investment in an 
Abbey National share account. 


This is a great convenience to those called to ad- 
minister an estate, who might otherwise be faced 
by the wasteful necessity of selling depreciated stock 
to meet these expenses. Moreover an Abbey National 
share account represents a safe and profitable invest- 
ment during the lifetime of the testator. Total assets 
of £278,000,000 signify a degree of security to satisfy 
the most discriminating, whilst the interest rate of 

4% with income tax paid by the Society is equiva- 
lent to £6.1.9 per cent when tax is paid at the 
standard rate. 


ABBEY NATIONAL 
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All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Adoption Act, 1950—Adoption order made abroad—A pplica- 
tion for order in England. 

Mr. and Mrs. A, who are British subjects, obtained a Bow 
Street licence under s. 40 of the Adoption Act, 1950, in respect 
of B, an infant, born in May, 1953. They then returned to 
French Equatorial Africa, where Mr. A was employed, and sub- 
sequently obtained an adoption order in the equivalent of the 
High Court of Libreville on February 27, 1954. They have now 
returned to England permanently, and wish to obtain a document 
which can be used in lieu of the original birth certificate. They 
have been unable to obtain direct advice as to whether the 
French adoption order is valid in this country, but in any case 
feel that they should apply for an English adoption order, so 
that the Registrar-General may issue the necessary certificate. 
They do not wish to obtain the consent of the mother even under 
a serial number, especially in view of the fact that she signed 
the necessary consent under the Transfer Abroad Rules. 

I shall be glad if you can advise me as to whether it would be 
in order for an English court to dispense with the mother’s con- 
sent, and if not, if there is any way in which the child’s position 
can be regularized. 

V.H.A.W. 


Answer. 

If an adoption order can properly be made in this country the 
mother’s consent must be obtained, or dispensed with by the court 
in accordance with s. 3 of the Adoption Act, 1950. The circum- 
stance that an adoption order had been made abroad would not, 
in our opinion, in itself be a reason for dispensing with her 
consent. 

As the order obtained in French Equatorial Africa was made 
in the equivalent of the High Court, it would be advisable that 
any application in this country should be made to the High 
Court. 


2.—Evidence—Husband and wife—Charge involving personal 
violence by one spouse against the other—Injured spouse a 
competent and compellable witness. 

There is a background of a long domestic disruption between 
the licensee of a local licensed house and his wife who resides 
a ee but no proceedings have been taken by the husband 
or wife. 

The husband frequently accused his wife of an illicit associa- 
tion with various male customers. One evening both the husband 
and wife were serving in the bar, when the husband remarked 
to the wife that a man who had just entered the bar was one 
of her “ fancy men.” 

The wife struck her husband in the face with the palm of 
her hand and moved away. Her husband picked up a drinking 
glass which he threw at his wife. This struck her on the head 
and caused a small! wound. 

In view of the background and the likelihood of a repetition 
resulting in injuries of a more serious nature, proceedings are 
being taken against the husband under s. 47 of the Offences 
against the Person Act, 1861. 

I have given careful consideration to para. 838 to and includ- 
ing 842 in the 33rd edn. of Archbold but am unable to clarify 
the position in my own mind. 

Would you please inform me stating the authority for your 
answers : 

(a) Is the wife both competent and compellable as a witness ? 

(5) If the answer to (a) is yes and the authority is given as 
common law, could it be argued by the defence that where the 
authority is by common law it could only apply to a charge that 
was brought under common law ? JENDES. 


Answer. 

(a) Yes. In any case of personal violence by one spouse 
against the other the evidence of the injured spouse is admissible 
by virtue of the common law and in any such case the injured 
spouse is a competent and compellable witness (see R. v. Laps- 
worth (1931) 95 J.P. 2; [1931] 1 K.B. 117; 22 Cr. App. R. 97). 

(6) No. The test is whether the evidence is admissible by 
virtue of the common law and not whether the charge is one of 
common law or of a statutory offence. The test, so far as the 
charge is concerned, is whether it is one of using personal 
violence against the spouse. 


3.—Guardianship of Infants—Venue—Guardianship and Main- 
tenance of Infants Act, 1951, s. 1—Non-appearance of 
complainant—Magistrates’ Courts Act, 1952, s. 48. 

In August Mrs. A summoned her husband for desertion and 
wilfully neglecting to maintain her and her child. These cases 
were dismissed on the ground that the offer by the husband to 
resume cohabitation was genuine and his wife was not justified in 
refusing his offer. 

Immediately after the hearing, the wife applied for a summons 
under the Guardianship of Infants Acts re custody and access of 
child. This summons was set down for hearing in September, 
and when this case was called a letter was received from the 
complainant to the effect that, as she had removed from this 
division and was now residing in another county, she wished to 
withdraw the summons issued in this division and proceed under 
the Guardianship of Infants Acts in the other county. The 
solicitor for the defendant opposed the withdrawal of the sum- 
mons, stating that as this court was seized of the matter and the 
defendant, who resides in this division, opposed the application, 
he, the solicitor, was of the opinion that the court could make 
any appropriate order of custody and/or access, but in view of 
s. 48 of the Magistrates’ Courts Act, 1952, and the note thereto in 
Chislett, he would apply for a summons for custody and access 
so that the father could give evidence as a complainant. The 
wife’s application was then adjourned and a summons granted to 
the defendant husband. 

Your advice is sought on the following points: 

(a) Could this court have proceeded to make an order in the 
absence of the mother, on the evidence of the father, he being 
the defendant ? 

(b) If the mother declines to appear in either application, would 
the issue be affected by proceedings that are pending in the other 
county, or should the other county refuse to hear the applica- 
tion ? 

(c) What is the deciding factor as to venue in this case ? 


GARON. 

Answer. 
(a) No. The court could only dismiss the complaint, as no 
evidence had been received on a previous occasion. See Magis- 


trates’ Courts Act, 1952, s. 48. 

(b) If the mother does not appear, her summons could be dis- 
missed and, technically, on proof of service, the father’s sum- 
mons could be proceeded with, but since it is known to the court 
that the mother has laid a complaint in the other county, we 
think this would be ill-advised. A tug-of-war between courts 
should be avoided at all costs, and that complaint which is first 
in time should be heard, irrespective of the court before which 
it was laid. Since, in this case, it would appear that the mother’s 
original complaint was first in date, steps should be taken to 
persuade her to proceed with that complaint and to withdraw 
her second complaint, provided that distance is not a disadvantage. 

(c) As we have indicated in (5), we think the only deciding 
factor as to venue must be the respective dates of the complaints, 
again with the proviso that distance does not put one party at 
a disadvantage. 


4.—Highway—Chattels left on highway when removed by virtue 
of eviction order—Liability for obstruction. 

I have been asked to advise on an unusual problem. X in the 
proper way obtained a warrant for possession of a building land 
under the Small Tenements Recovery Act, 1838. The police 
spent almost a whole day removing on to the highway adjoining, 
the contents of the buildings, including furniture, personal belong- 
ings, and scrap iron, the whole lot weighing almost 50 rons. The 
highway authority says the dump of stuff is an eyesore and the 
problem arises who can be ordered to remove it. It is thought 
that suitable action can be taken under s. 73 of the Highway 
Act, 1835. To that effect, notices under s. 73 were served on 
the owner of the goods and the officer in charge of the police 
station. No action has been taken, and it is wished to issue 4 
summons under s. 73 with a view to obtaining a magistrates 
order authorizing the surveyor to remove and to sell if necessary 
to pay the costs of the removal. 

It can be argued that 

1. the goods were removed in spite of the wishes of the owner 
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thereof, but he has of course allowed them to remain on the 
road ever since ; 

2. the police officer cannot be liable because he would be an 
officer of the Crown: see Fisher v. Oldham Corporation (1930) 
94 J.P. 132; 

3. the owner of the property who set the machine in motion 
was not responsible within the meaning of s. 73 for putting the 
goods on the highway. ABERA. 

Answer. 

This seems a new question under the Act of 1838, involving 
possible application of ejusdem generis to the words following 
the word “ timber” in s. 72 of the Highway Act, 1835. No sug- 
gestion is made in the text books for limiting the meaning of 
the expression “any matter or thing whatsoever,” and on the 
whole we think the section can properly be used—some at any 
rate of the articles which have been taken out of the premises 
may be ejusdem generis, even if (contrary to our view) the 
doctrine were to be applied. The concluding prohibition in s. 72 
is in any event applicable, but one wants to bring in the enact- 
ment relating to timber, etc., in order to apply s. 73, which in 
the circumstances is really more important. 

As regards the person against whom proceedings should be 
taken under either section: 

1. We doubt whether proceedings should be taken against the 
former tenant. It was not at his instance that the goods were 
placed in the road, and we doubt whether under s. 73 expenses 
can be recovered from a person whose property has been placed 
in the road by somebody else, without authority from that person, 
merely because he has not removed it. 

2. We do not think that the present case is governed by the 
Oldham decision, or indeed that the effect of the Oldham decision 
is quite as expressed in your letter. An officer of the Crown 
is and always has been personally liable for a trespass or similar 
act, unless it was really performed in the necessary exercise of a 
duty imposed upon him. The basis of the decision was that the 
constable was under a personal duty to execute the warrant of 
arrest, and that he was not responsible for the mistake in identity 
which led to his arresting the wrong man. We have expressed 
the view that the police are under no duty to remove furniture, 
when executing a warrant under the Small Tenements Recovery 
Act, 1838. The warrant requires them to put the landlord into 
possession of the tenement. It may be necessary to use force 
against the former tenant or other persons on the premises, and 
if the landlord personally or through his employees starts to 
remove the furniture, etc., the police may have to prevent inter- 
ference with the process. 

The landlord, however, may wish to distrain upon the chattels 
for unpaid rent, upon the premises. Moreover, continued 
presence of the chattels is not necessarily inconsistent with the 
landlord’s possession of the premises themselves. He may even 
be willing on compassionate grounds to let the chattels remain 
for a time, if he does not desire to distrain upon them. 

In any event it is for the landlord, once he has been put 
into possession, to say what is to be done with any chattels which 
he finds there. If the police remove them, they do so in our 
opinion not in execution of their warrant but as agents of the 
landlord. 

3. The landlord is, we think, responsible within the meaning 
of s. 73 for what his agents did. He or somebody representing 
him must have been there, or the warrant could not have been 
executed. 

We think that summonses under s. 72 can properly be issued 
against the policemen who actually moved the chattels, and 
against the landlord or his representative who was present. We 
think proceedings for recovery of the cost of removing the 
chattels from the highway, under s. 73, would best be taken 
against the landlord. 


5—Housing Act, 1957—Notice to quit after demolition order— 
Period of notice. 

A local authority wish to recover possession of a house in 
respect of which a demolition order was made on October 28, 
1955, where a tenant is in occupation. 

A notice to quit was served in accordance with the provision 
of s. 22 of the Housing Act, 1957. The notice was dated and 
sent to the tenant by registered post on July 29, 1958, and 
required the occupant to quit the house “ before August 29, 1958.” 

The following queries arise: 

1. Proceedings by way of complaint must be taken before the 
Magistrates ; need the authority look beyond s. 22 ? 

2. In view of the reference to the Small Tenements Recovery 
Act, 1838, in s. 22 of the Housing Act, 1957, must the procedure 
be in accordance with the Act of 1838? That is, is a notice 
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in form 1 of the schedule to the latter Act necessary, or is the 
notice to quit already served adequate ? Must the complaint be 
in form 2 of the said schedule? If not, will it be in order if 
drawn in similar form to form 2? If it has to be in any other 
form, do you know of a precedent ? 

3. Is the notice to quit valid in view of the fact that it should 
require the occupant to quit before the expiration of 28 days 
from the service of the notice? If not, can anything be done to 
validate it ? 

* PANGUR. 
Answer. 

1. No, in our opinion. 

2. The Act of 1838 is not applied. Section 22 (2) of the 
Housing Act, 1957, merely confers jurisdiction to issue a warrant 
in the form given by the Act of 1838. The form of complaint 
will be as provided by the Magistrates’ Courts Act, 1952. 

3. The form given in form 10 of the Housing (Prescribed 
Forms) Regulations, 1957 (S.I. 1957 No. 1842) provides for the 
insertion of the actual date before which the tenant must quit 
and, if that form was otherwise substantially followed, the notice 
will be valid. 


6.—Local Government—Resignation by councillor—Notice given 
by agent. 

A member of my council is seriously ill and has not under- 
taken any of his duties as a member for over six months, so that 
his office could be declared vacant under the Local Government 
Act, 1933, s. 64. My council is, however, reluctant to make use 
of its powers, and would like the member to resign. The member 
is incapable of acting, but has given a power of attorney to a 
relative. Can the relative sign an effective resignation for the 
purposes of s. 62 ? P. Dum Dum. 

Answer. 

In our opinion the notice under s. 62 of the Local Government 
Act, 1933, must be signed by the councillor, the act being among 
the exceptions to the general rule that a person can act through 
an agent. 








To show that ‘somebody cares’ is often the first move in 
meeting human need—both spiritual and material. Throughout 
its wide social services The Salvation Army still holds the 
conviction of its Founder that ‘to save a man’s soul is the 
only real and lasting method of doing him any good.” 
Comprehensive information is given in the booklet 
“Samaritan Army” which will gladly be sent on request to 
The Secretary, 113 Queen Victoria Street, London, E.C.4. 


WHERE THERE'S NEED... THERE'S 


The Salvation Army 
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7.—Magistrates’ Courts Act, 1952—Trial of child and young 
person charged jointly with adult. 

I thank you for your answer at p. 741, ante, and regret the 
error in the first line of the third paragraph of my question which 
should have read “s. 21 of the Magistrates’ Courts Act, 1952, and 
ss. 46 and 56 of the Children and Young Persons Act, 1933.” 

I agree that the proviso to s. 21 (1) of the Magistrates’ Courts 
Act, 1952, is permissive only, and where all the offenders can 
elect summary trial and do so the matter is, of course, simple. 

Where, however, the adult must be committed for trial there 
are many cases where the interests of justice would best be served 
if the committal of the juveniles could be avoided, but others 
I have consulted are not clear on the matter of procedure and 
follow the simplest course of committing all for trial, or main- 
tain that it is not possible to deal with the juveniles summarily. 

Am I correct in saying that after depositions have been taken 
and a prima facie case established, the justices should first commit 
the adult for trial, and then ask the prosecution and defence for 
any submissions they may care to make with regard to the young 
person being dealt with summarily and, subject to learning that 
the defence are content to be dealt with summarily, announce 
that the justices now intend to act as a magistrates’ court and 
proceed accordingly by formally offering the young person to 
elect summary trial and then asking both the child and the young 
persons for their pleas. Under those circumstances would the 
evidence taken in the depositions be sufficient against the child 
if the child pleads not guilty, or would the evidence have to be 
reheard, as s. 20 of the Magistrates’ Courts Act, 1952, only 
applies to persons who have attained the age of 14 years. 

If my assumptions above are not correct, could you please 
set out in simple terms the procedure to be followed in the 
circumstances quoted where the number of justices acting as 
examining justices are sufficient fully to constitute a summary 


court. 
RISKIM. 


Answer. 


The assumptions are correct. 

Although s. 20 applies only to young persons, s. 23, ibid, is 
in point, and that relates to the preceding provisions of the Act 
which include s. 21. A magistrates’ court, in considering whether 
it was necessary in the interests of justice to commit a child for 
trial with an adult, would begin to inquire into the information 
as examining justices, and in the case of the child and the young 
person any evidence already given before the court is to be 
deemed to have been given in and for the purposes of the 
summary trial. See r. 21 of the Magistrates’ Courts Rules, 1952, 
as to recalling witnesses for cross-examination. 


8.—Private Street Works—A pportionments—Intersecting streets. 

The writer of a contributed article at 117 J.P.N. 758, under 
the above heading, sums up by saying that premises regarded as 
extra commercium (including cross-roads) can be excluded from 
the apportionment under s. 150 of the Public Health Act, 1875, 
and the expenses charged among the other frontagers. In a 
footnote (f) to page 306 of Pratt and Mackenzie (19th edn.) the 
view is expressed that where premises are extra commercium 
(whether they are served with notice or not) the cost of making 
up the street abutting on such premises must be borne by 
the local authority, because they have no power to apportion the 
cost against the other frontagers. This view is based on the 
judgment of Clauson, J., in Sunderland Corporation v. Gray 
(1928) 91 J.P. 52, wherein it was held (inter alia) that frontagers 
who have been served with a notice under s. 150 of the Public 
Health Act, 1875, were liable proportionately according to the 
frontage of their respective premises for the expenses of execut- 
ing the works required by the notice, to the extent that the same 
relate to those portions of the street upon which the premises 
of those frontages abut, but no further. Your opinion, therefore, 
as to which of the conflicting views expressed above is correct, 
would be appreciated, so as to resolve doubt as to the ultimate 
incidence of the cost of road works relating to extra commercium 
premises, including cross-streets. 

PIDNER. 
Answer. 

In a footnote to the article cited we pointed out that our 
learned contributor’s opinion was not that which we had 
expressed on an earlier occasion. In Sunderland Corporation v. 
Gray, supra, the point which had to be decided was different. 
but the judgment seems to imply that the cost must fall on the 
local authority, as Pratt and Mackenzie says. We should like 
to be able to resolve the doubt, as the present query invites us 
to do, but we regret that it still remains, pending a direct decision. 
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9.—Public Health Act, 1875, s. 146—Public Health Act, 1936, 
ss. 17, 18—Agreement for construction of new street. 

My council entered into an agreement with developers in 1956, 
for the construction by the developers of certain streets in accord- 
ance with the council's specifications. The agreement provides 
that the council will upon completion of the streets to their satis- 
faction take over the same, and declare them as public highways, 
The developers now write as follows: 

“We would be glad if you would kindly confirm that, should 
we hand over the above streets to your council, after the neces- 
sary completion works have been undertaken, we do not by this 
action also hand over the sewers lying in these streets.” 

Please advise whether the council can under the agreement, 
or apart from the agreement, take over responsibility for the 
streets, apart from the underlying sewers, or whether the council 
must in any event take over the streets and the sewers as well. 

PAVING. 
Answer. 

Sewers do not vest in the council under s. 20 of the Public 
Health Act, 1936, unless they have been constructed under an 
enactment relating to the sewering of private streets to the satis- 
faction of the council: see s. 20 (1) (c). It follows that if the 
street becomes a highway repairable by the inhabitants at large 
by virtue of an agreement under s. 146 of the Public Health Act, 
1875, the sewers will not vest then in the council unless that 
agreement so provides, or there is an agreement under s. 18 of 
the Public Health Act, 1936. If there is no such agreement at 
the time, an agreement can be subsequently made, or action 
may be taken under s. 17 of that Act. 


10.—Tort—Trespass and injury to land—Period of limitation. 
We act for a rural district council who, in the year 1952, laid 
a sewer over land which they believed to be the property of X, 
without the service of the appropriate statutory notice. This 
was done with the knowledge of X, and at his request a junction 
was provided at a manhole on the land to cater for development 
there. Y’s solicitors (Y being a brother to X) have now written 
to the council saying that Y is in fact the owner of this land, 
and holding the council responsible for damage and deprecia- 
tion of the value of the land which they say is now almost 
valueless as building land owing to the presence and location of 
the sewer. The clerk of the council pleads the protection of 
the Public Authorities Protection Act, 1893, as amended, but Y’s 
solicitors in reply submit that the council cannot avail them- 
selves of this protection, because this is a continuing tort, and 
that the limitation period would not begin until the commission 
of the tort ended. Will you please let us have your views on 
the points raised ? 
P.AJ. 


Answer. 

We agree that this was a continuing act, and by the proviso 
to s. 21 of the Limitation Act, 1939, the period of limitation does 
not begin until the act has ceased. Y can therefore bring his 
action, but he may not succeed if he knew what was happening, 
and stood by while the sewer was being laid. 


11—Town and Country Planning Act, 1954, s. 33—Purchase 
before application of notice. 

We write with reference to s. 33 of the Town and Country 
Planning Act, 1954. This gives the purchaser of property certain 
rights if the council of a county borough or county district 
have given notice that the council do not propose, and have 
not been notified of any proposal of another authority, to acquire 
within the next five years any interest in land specified in the 
notice, and the person to whom the notice was given has within 
three months of the service of the notice completed or entered 
into a bona fide contract for the purchase of an interest in the 
specified land. There is nothing in the section to show that the 
contract or purchase have to be completed within three months 
after the local authority has notified the person concerned. 
someone buys premises, and within three months after the pur- 
chase obtains the relevant notice from the local authority and 
gives notice of the completion of the purchase, would he not 
be safeguarded under this section ? 

PONOR. 


Answer. 

The section states as a condition that the person has within 
three months “ of” the service of the notice completed or entered 
into a bona fide contract for purchase. We think the word “ of” 
must in this context mean “ after,” and that a person who has 
purchased before the notice cannot comply with the condition. 











